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OEH Comment Letter Dated 25 May 2011 GML Response Update in the Horsley Park Lot A DP392643 Heritage Assessment Report (GML, March 2012) 

References to the National Parks and Wildlife Act 1974 – 

the HA (Heritage Assessment) report is factually incorrect as 

is does not incorporate OEH’s previous advice regarding the 

1 October 2010 amendments to the National Parks and 

Wildlife Act 1974. 

The changes to the legislation have been 

updated in the report in section 2.3 with 

the addition of new text. 

Section 2.3 - New offences relating to the harm to, or desecration of, an Aboriginal object or declared 

Aboriginal Place were introduced.  The definition of ‘harm’ now includes to destroy, deface, damage 

or move an Aboriginal object or declared Aboriginal Place.  The former Department of Environment, 

Climate Change and Water (DECCW—now the Office of Environment and Heritage [OEH]) has 

stated:  

The most significant change is the introduction of tiered offences and penalties.  Offences 

committed with knowledge, in aggravating circumstances or in relation to an Aboriginal Place 

will attract higher penalties than previously.  There is a new strict liability offence of harming 

Aboriginal objects and of harming or desecrating Aboriginal Places. 

The strict liability offence of harming Aboriginal objects has a number of defences.  The two 

defences relevant to the proposed development include the statutory defence of due diligence 

through complying with an adopted industry code or compliance with the conditions of an Aboriginal 

Heritage Impact Permit (AHIP). 
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Community Consultation – OEH notes the Department of 

Planning and Infrastructure request that the project be 

readvertised in a local newspaper to invite registrations from 

interested groups or individuals in accordance with 

consultation requirements.  However a copy of the relevant 

advertisement and any subsequent responses have not been 

included in the HA Report.   

The Horsley Park HA project was 

readvertised as per OEH advice on 24 

March 2011 in the Penrith City Star (a 

local newspaper).  No additional 

Aboriginal stakeholders were identified 

through this advertisement process.   

Updated Section 4.2.3 –  

4.2.3 Department of Planning and Office of Environment Review 

The Department of Planning (DOP) and OEH reviewed this report in 2011 and provided comment.  

The DOP and OEH required that the project be readvertised in a local newspaper, as the Koori Mail 

was not considered to be a local newspaper.  As such, the project was readvertised in the Penrith 

City Star on 24 March 2011 to invite registrations from Aboriginal people who hold knowledge on the 

cultural significance of Aboriginal objects and/or places in the area of the proposed project.  No 

additional stakeholders were identified through this readvertisement process.  A copy of the 

advertisement that appeared in the Penrith City Star is presented in Appendix A.   

Updated dot point in Section 7.1.1 Conclusions – 

 Aboriginal community consultation for this project was initiated by GML in July 2010.  This 

project was initially advertised in the Koori Mail on 28 July 2010 and subsequently 

readvertised in the Penrith City Star on 24 March 2011.  Six organisations registered their 

interest in this project.   

Remove Point 1 from 7.1.2 Recommendations of the previous issue of the HA report regarding 

readvertising the project in a local newspaper as this has now been completed.   

Include Penrith City Star Advertisement in Appendix A. 

Update consultation Log (Appendix D) with Penrith City Star Advertisement.   

Assessment – It is noted that reference to monitoring 

earthworks has been deleted from the draft statement of 

commitments as requested by OEH, however, comments 

previously provided regarding other aspects of 

archaeological assessment have not been addressed.   

The comments from the earlier 

correspondence from OEH dated 19.1.11 

are detailed below. 
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OEH Comment Letter Dated 19 January 2011 GML Response Update in the Horsley Park Lot A DP392643 Heritage Assessment Report (GML, March 2012) 

1.1 References to the National Parks and Wildlife Act 

1974 – Amendments to the National Parks and Wildlife Act 

1974 came into effect on 1 October 2010.  Therefore 

references to the Act contained within the report are factually 

incorrect and require revision.  For instance reference is 

made to s.87 Aboriginal Heritage Impact Permits (AHIP).  

DECCW no longer issues s87 AHIPs as testing is now 

permitted under the Code of Practice for Archaeological 

Investigation of Aboriginal Objects in New South Wales.  

Equally reference to S.91 of the c tint he report is now 

covered under s89A of the Act.  Information relating to the 

recent amendments to the NPW Act can be found on 

DECCW’s website. 

The changes to the legislation have been 

updated in the report in section 2.3 with 

the addition of new text. 

References to S87 AHIPs had previously 

been updated with issue 6 of the HA 

report (March 2011). 

References to S91 have been replaced 

with S89A.   

Changes to Section 2.3 as outlined on page 1 of comments log (above). 

Section 91 has been replaced with 89A in 7.1.2 Recommendations: 

1.  Test Excavation Program 

If Aboriginal objects are located during the test excavation program, the finds should be reported to 

OEH under Section 89A of the National Parks and Wildlife Act 1974.   

3.  Unexpected Discovery of Further Aboriginal Objects 

Should Aboriginal objects be identified during any stage of development of the subject land, works 

must stop and a suitable qualified archaeologist should be called in to document and assess the 

finds.  The finds should be reported to OEH under Section 89A of the National Parks and Wildlife Act 

1974.   

1.2 Community Consultation – DECCW notes that 

community consultation has been conducted using 

DECCW’s current Aboriginal cultural heritage consultation 

requirements for proponents 2010.  The DoP has previously 

indicated to DECCW that the Interim Community 

Consultation Requirements for Applicants as listed in the 

Draft Guidelines for Aboriginal Cultural Heritage Impact 

Assessment and Community Consultation are the relevant 

guidelines to be used for Part 3A projects. 

Readvertise project in local newspaper.   

Consultation with Aboriginal stakeholders was limited to 

Deerubbin LALC.  DECCW considers that the cultural 

assessment is incomplete as the registered Aboriginal 

community groups have not been provided with an 

opportunity to contribute to the cultural assessment or to 

provide with an opportunity to contribute to the cultural 

assessment or to provide input into the development of any 

cultural heritage management options should they arise.   

References to consultation guidelines had 

previously been updated in Section 2.1.1 

with issue 6 of the HA report (March 

2011) 

 

 

 

 

Update report as above.   

References to consultation with additional 

stakeholders had previously been 

updated in Section 4.2.2 with issue 6 of 

the HA report (March 2011) 

  

Changes made previously to Section 2.1.1. 

 

 

 

 

 

 

 

Changes to Section 4.2.3, 7.1.7, Appendix A and D as outlined on page 2 of comments log (above). 

Changes made previously to Section 4.2.2. 
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1.3 Assessment – In order to provide certainty for the 

proponent and to provide the best outcome for Aboriginal 

heritage, DECCW recommends that all areas of potential 

archaeological deposit be assessed prior to the exhibition of 

the EA.   

DECCW does not endorse monitoring of earthworks because 

of the potential OH&S issues that could arise.  As alternative, 

DECCW recommends that consideration be given to 

providing the Aboriginal community representatives the 

opportunity to collect any surface objects prior to earthworks 

commencing.  The Statement of Commitments should 

specify the storage location for any Aboriginal objects 

collected during the course of monitoring. 

Potential archaeological deposits were 

assessed in Section 4.8.6 with issue 6 of 

the HA report (March 2011) 

 

 

Monitoring was previously removed from 

Section 7.1.2 with issue 6 of the HA report 

(March 2011).  Details of surface 

collection of surface objects and storage 

location for any Aboriginal objects 

collected will be outlined in any future 

research design for archaeological test 

excavation works (prior to development in 

the affected areas) through consultation 

with registered Aboriginal stakeholders.   

No change to current report required, as this has been previously addressed in issue 6 of HA report. 

 

 

 

 

No change to current report required, as this has been previously addressed in issue 6 of HA report. 

 

 


