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The Secretary 
NSW Department of Planning and Environment 
23-33 Bridge Street 
Sydney 2000 
 
Attn: Ben Lusher - Director – Key Sites Assessments 
 
 
7 April 2016 
 
 
Re: 2-32 Smith Street, Summer Hill MP10_0155 – Concept Approval 
 
 
Dear Ben, 
 
1. Introduction 
 
This correspondence, and attached documentation, forms an application to modify Concept Approval 
MP10_0155 under Section 75W of the Environmental Planning and Assessment Act 1979 (EP&A Act 1979). 
While the previous Part 3A provisions of the EP&A Act 1979 have been repealed, transitional arrangements 
included in Schedule 6A of the EP&A Act 1979 maintain Section 75W associated with modification of 
existing approvals.  
 
The application seeks to amend: 
 
 The project description to delete reference to dedication of open space and clarify that all roads will 

remain as private roads; 
 Delete the reference to dedication of public open space and roads in the Development Description at 

A1 
 Delete the reference to dedication of local roads in condition 11 of the Future Environmental 

Assessment Requirements 
 Delete condition 23 of the Future Environmental Assessment Requirements relating to dedication of 

public open space 
 
The request arises from the decision of Ashfield Council on 9 February 2016 when Council resolved that it 
did not wish to receive into public ownership any rods or public open space. Council’s preference is that 
all open space and internal roads to the Summer Hill flour mill redevelopment remain in private ownership 
but be publicly accessible via easements in favour of Ashfield Council. 
A copy of Council’s correspondence and report to Council is provided at Attachment 1. 
 
The modification application is discussed in detail below under item 5 below. 
 
2. Background 
 
The Concept Approval was issued and required the dedication of 4,806m2 of open space to Council 
(condition 23) as well as the provision of 5,287m2 of open space which would be publicly accessible via 
easements in favour of Council (condition 24). 
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Condition 11 contemplated the dedication of the roads servicing stages 1, 2 and 3 as public roads, while 
the road serving stage 4 which crosses the Hawthorne Canal was always intended to be a private road. 
 
Council’s resolution of the 9th February 2016 has confirmed that they no longer wish to have land or roads 
dedicated to public ownership. 
 
Accordingly the roads serving stages 1, 2 and 3 will remain private roads that will be publicly accessible. 
The terms of existing condition 25 already cover the mechanism for these additional private roads to be 
publicly accessible. 
 
To conform with Council’s resolution, it is proposed that condition 23 requiring the dedication of 4,806m2 
of land be deleted and that this quantum of land be added to condition 24 with the condition amended to 
require the provision of 10,093m2 (4,806 + 5,287) of open space as publicly accessible open space. Again 
existing condition 25 provides the requirement for the provision of the mechanism to ensure public access 
to these spaces which will be via an easement for access in favour of Ashfield Council. 
 
3. Modification under Section 75W Environmental Planning and Assessment Act 1979 
 
Concept Approval MP10_0155 is a Part 3A Project identified as Transitional Project under the transitional 
arrangements for Part 3A projects, contained in Schedule 6A of the EP&A Act 1979. Section 75W of the 
Environmental Planning and assessment Act 1979, providing for the ability to modify project approvals, 
continues to apply. 
 
The mechanism to amend Concept Approval is a Section 75W modification. 
 
4. Proposed Modifications 
 
The modification the subject of this request seeks to amend the Concept Approval in the following 
manner (the requested revisions to the description and conditions are in red with red strikethrough where 
text is to be deleted). 
 
 

Schedule 1 
 
Part A: Particulars 
 
Project: 
 
Mixed use, residential, retail and commercial development incorporating: 
 Residential, retail and commercial floor space 
 Basement car parking 
 Publicly dedicated and accessible open space; 
 New local private streets and road works at the intersection of old Canterbury Road and 

Edward Street and Smith Street; and 
 Off site pedestrian upgrades. 
 

Schedule 2 
 
Part A – Terms of Approval 
 
Development Description 
 
A1 Concept approval is granted to the development as described below: 
 Adaptive re-use of the existing Mungo Scott Building, silo structures and 3 other buildings and 

12 new building envelopes; 
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 Staged construction over 4 stages; 
 Up to 360 dwellings and up to 33,500m2 GFA; 
 Up to 4,000m2 of commercial floor space; 
 Up to 2,500m2 of retail floor space; 
 A floor space ratio of 1.4 – 1.6:1; 
 Up to two levels of basement car parking and 35 on-street car parking spaces; 
 4,806m2 of public open space to be dedicated to Council and an additional 5,287m2 provision 

of10,093m2 of publicly accessible open space; 
 New local streets private but publicly accessible streets serving the development 
 Road works including a roundabout at Edward Street and Smith Streets as part of Stage 1 and 

a signalised intersection at Old Canterbury Road as part of Stage 3; and 
 Off-site pedestrian upgrade works in the surrounding area and to Summer Hill Village. 
 

Schedule 3 
 
Future Environmental Assessment Requirements 
 
Local Streets and servicing 
 
11. Future applications shall provide for design of the two new local private streets in the western 

portion (including road carriageway, footpath and tree planting) to the satisfaction of Council in 
accordance with Council’s engineering guidelines/standard designs for local roads. The design 
shall provide for traffic calming and pedestrian safety measures where appropriate to provide a 
slow speed safe environment for pedestrians. The roads shall be dedicated to Council at no 
cost to Council. 

 
12. The new local streets serving Building 1A of the development shall be designed and 

constructed in accordance with Sydney Water and Council requirements and maintained in 
private ownership with on-going maintenance the responsibility of the future body corporate. 

 
Open Space/Public Access 
 
23. Deleted 
 
24. Future applications shall provide for the embellishment of a minimum of 5,287m2 10,093m2 
of publicly accessible open space to be maintained in private ownership by the future body 
corporate. 

 
The requested modification is supported by a proposed open space plan prepared by Hassell which has 
proposed the conversion of the land identified for dedication in the approved plan (sheet 6 of 11 – copy 
attached) to be incorporated in to the land to be publicly accessible open space. 
 
Consistent with the long term intention of the management of the publicly accessible open space areas 
these spaces will be owned and managed by the future body corporate/s for the site. Access to the 
public will be facilitated by a right of way or similar in favour of Council. 
 
The terms of the modification requested retain the intent of public accessibility through and into the site to 
utilise the proposed open space while also satisfying Council’s desire not to be the landowner of the 
open space assets. 
 
While the open space and road assets will not be transferred into Council ownership, the original intent of 
the provision of access into and through the site will be maintained providing access to open space areas 
and the Lewisham West light rail stop. 
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The alternate tenure and provision of public access remains consistent with the project intent for greater 
permeability of the site but accords with Council’s clear position that they no longer wish to have land 
assets transferred into their ownership.  
 
5. Conclusion 
 
This s75W modification application seeks to amend the terms of the Concept Approval to remove any 
proposed dedication of open space or roads to Ashfield Council. 
 
The open space and roads will still be provide but remain as private facilities that will be subject to 
easements in favour of Council granting public access. The open space and roads remaining in private 
ownership with private on-going responsibility accords with Ashfield Council’s resolution of 9 February 
2016, a copy of which is submitted with this modification request. 
 
The modification does not alter the Statement of Commitments relating to the dedication of affordable 
housing dwellings to Marrickville Council. 
 
Approval is sought for the modification as the terms of the current Concept Approval will not be able to 
be satisfied as Council has clearly adopted a position whereby they will not accept any dedication of land. 
To avoid any impasse the alternate position of private ownership of the open space and roads is 
proposed to avoid any complications at Occupation Certificate stage and the applicant being unable to 
have demonstrated that the Concept Plan has been able to be satisfied. 
 
The Concept Approval intended that a minimum of 10,093m2 of open space would be publicly 
accessible through a mix of public open space and publicly accessible open space. The modification as 
proposed will instead allow access to the minimum required quantum of open space that no longer 
includes a component of land that is in public ownership. 
 
Should you have any queries, please do not hesitate to contact me on (02) 9380 9911 or by email at 
sbarwick@sjb.com.au. 
 
 
Yours sincerely, 

 
Scott Barwick 
Associate Director 
 
 
Encl. 
 
 Attachment 1 – Ashfield council resolution 9 February 2016 
 Attachment 2 – Approved open space plan 
 Attachment 3 – Proposed open space plan 
 Attachment 4 – Owner’s consent 
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Attachment 1 – Ashfield council resolution 9 February 2016 
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Attachment 2 – Approved open space plan 
  





  7 / 8 

 

SJB Planning 
SJB Planning (NSW) Pty Ltd  ACN 112 509 501 
 

63
41

_1
1.

2_
S

75
W

_l
an

d 
de

di
ca

tio
n 

m
od

ifi
ca

tio
n_

FI
N

A
L_

16
 0

4 
07

 

Attachment 3 – Proposed open space plan 
  



Proposed open space plan

Publicly accessible open space (privately owned)

(Area 10,354 m  )2

2

Publicly accessible streets (privately owned)  

(Area 5,186 m  )

Communal open space  

(Area 1,297 m2)
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Attachment 4 – Owner’s consent 
 
 
 
 






