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1. INTRODUCTION 

This Section 75W application relates to the Part 3A Concept Approval issued in 
relation to the Minmi Link Road Development, referred to as MP10_0090. 
 
Modification is sought to the determination the Minister has made under Section 75P. 
The proposed modification relates to the release of the Satisfactory Arrangements 
Certificate and timing for the resolution of State infrastructure contributions associated 
with the Minmi Link Road Development. 
 

2. BACKGROUND 

The Concept Approval was issued on 6 August 2013. The approval relates to a five 
stage development with up to 3,300 dwellings across the 520 hectare site at Minmi, 
including two commercial precincts, associated infrastructure and the dedication of 
approximately 1,561 hectares of environmental offset. The Concept Approval was 
sought on behalf of Coal & Allied Pty Ltd. It is noted, however, that in June 2015 Coal 
& Allied entered into a sale agreement with Winten Property Group, who are now 
responsible for the development of the land. 
 
The Concept Approval requires that all development associated with the Concept Plan 
be subject to Part 4 or Part 5 of the Act, whichever is applicable. Monteath & Powys 
has submitted two Part 4 development applications for subdivision on behalf of Winten 
Property Group for the first stage of the development, being the Minmi East Precinct. 
The development applications are currently being assessed by Newcastle City Council 
and are referred to as DA2015/10360 and DA2015/10393. 
 

3. CONSULTATION 

The proposed modification relates to the release of Satisfactory Arrangements 
Certificates and the resolution of State infrastructure contributions for the Minmi Link 
Road Development. In this regard, consultation on this matter has primarily been 
through the Department’s Developer Contributions team. The matter has been 
discussed with Lisa Chan (Acting Team Leader, Developer Contributions) at a meeting 
held 23 June 2016, with specific details of the proposed modifications presented via 
email. Appendix A contains details of the consultation to date. 
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In addition, a meeting was held with Natasha Harras (Team Leader, Modification 
Assessments) and Anthony Witherdin (Acting Director, Modification Assessments) on 
22 July 2016 to discuss the proposed modifications contained in this application as 
well as those contained in Modification No. 1. 
 

4. PROPOSED MODIFICATIONS 

The Proponent is seeking a modification to Concept Approval MP10_0090 for the 
purposes of satisfying the Department of Planning & Environment’s request for 
adequate ‘security’ prior to the release of a Satisfactory Arrangements Certificate in 
the instance the Proponent has not entered into a voluntary planning agreement (VPA) 
with the Minister for Planning by the time Council is in a position to determine the 
development applications for subdivision. 
 
DIRECTION UNDER SECTION 75P(2)(a1): 
 
An amendment is proposed to the Concept Plan approval to insert a direction under 
Section 75P(2)(a1) requiring subsequent development consents to be subject to a 
condition requiring a planning agreement to be entered into for the purposes of fulfilling 
obligations for the provisions of State Infrastructure Contributions set out in the 
Statement of Commitments, prior to release of the first Subdivision Certificate that 
creates a residential lot. 
 
REASON FOR PROPOSED MODIFICATION: 
 
The Proponent has lodged Part 4 development applications with Newcastle City 
Council for subdivision of the first stage of development, being Minmi East Precinct. 
The applications are subject to Clause 8.1(2) of Newcastle LEP 2012 which provides 
that consent must not be granted for subdivision unless the Secretary has certified in 
writing that satisfactory arrangements have been made for the provision of State public 
infrastructure. In this regard, the Proponent is seeking to obtain a Satisfactory 
Arrangements Certificate to satisfy Clause 8.1(2). 
 
The Statement of Commitments that accompany the Concept Plan provides for 
obligations in respect of contributions for State public infrastructure. The Department 
has indicated that the Statement of Commitments in the Concept Plan alone are not 
considered adequate security for a Satisfactory Arrangements Certificate. As such, 
the Department has requested that the proponent provide adequate ‘security’ in lieu 
of an executed planning agreement.  
 
This modification seeks to provide security in the form of a ministerial direction under 
section 75P(2)(a1). 
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When determining development under a concept plan is to be subject to Part 4, the 
Minister has the power to direct a consent authority to impose particular conditions on 
subsequent development consents for the purposes of fulfilling obligations in the 
statement of commitments (section 75P(1a)). 
 
The direction would require Councils to impose a condition on the Part 4 development 
consents that would require the Proponent to enter into a planning agreement for the 
purposes of fulfilling obligations in the Statement of Commitments related to State 
infrastructure contributions, prior to the release of the first Subdivision Certificate that 
creates a residential lot. 
 
Please note that the modification does not seek to remove the obligation to enter into 
a VPA with the Minister in relation to State infrastructure contributions, rather it seeks 
to defer this matter to ensure it is resolved prior to the release of the Subdivision 
Certificate that creates the first residential lot. The modification would enable Council 
to issue development consent under Part 4, allowing the Proponent to progress the 
engineering design and construction whilst resolving State infrastructure contributions 
with the Department concurrently. 
 
The modification would require that that the Proponent must have entered into a 
Planning Agreement prior to Council releasing the Subdivision Certificate for the first 
development stage (likely DA2015/10360 Minmi East Precinct, Stage 1A). In practical 
terms, this means the Proponent is unable to register and release any residential lots 
until State infrastructure contributions have been resolved to the satisfaction of the 
Minister. 
 
It is noted that negotiations for State infrastructure contributions for the overall 
development site have commenced and an offer was provided by the Proponent to the 
Department on 8 July 2016. 
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5. STATUTORY CONTEXT 

The determination of a Concept Plan can be changed under s.75W of the 
Environmental Planning & Assessment Act (EP&A Act). Despite this section of the Act 
being repealed, the provisions of s.75W remain applicable due to the transitional 
arrangements for Part 3A. 
 
Schedule 6A of the EP&A Act sets out the transitional arrangements for the repeal of 
Part 3A. A project that is the subject of an approved concept plan, whether approved 
before or after the repeal of Part 3A, is considered to be a transitional Part 3A project 
and subject to Schedule 6A. Clause 3C outlines that s.75W continues to apply for the 
purpose of the modification of a concept plan approved before or after the repeal of 
Part 3A, whether or not the project or any stage of the project is or was a transitional 
Part 3A project. 
 
Section 75W stipulates the following: 
 

1) In this section: 
 
Minister’s approval means an approval to carry out a project under this Part, 
and includes an approval of a concept plan. 
 
Modification of approval means changing the terms of a Minister’s approval, 
including: 
 

a) Revoking or varying a condition of the approval or imposing an 
additional condition of the approval, and 

b) Changing the terms of any determination made by the Minister under 
Division 3 in connection with the approval. 

 
2) The proponent may request the Minister to modify the Minister’s approval for a 

project. The Minister’s approval for a modification is not required if the project 
as modified will be consistent with the existing approval under this Part. 

 
S.75W (1) is satisfied as MP10_0090 is a Concept Plan approved under Part 3A. 
 
The proposed changes to the determination of the Concept Plan meet the definition of 
“modification of approval" in s.75W(1)(b). 
 
The modification will not result in any environmental impacts, and is essentially an 
administrative matter. 
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6. CONCLUSION 

Amendment to the Concept Approval is sought to provide security to enable the 
Department to issue a Satisfactory Arrangements Certificate for State infrastructure 
contributions, and require the Proponent to enter into a VPA with the Minister prior to 
the release of the Subdivision Certificate that creates the first residential lot. The 
proposed modification is essentially an administrative matter and will have no 
significant consequence to the approved Concept Plan or future development 
applications. In this regard, we look forward to the Department’s favourable 
determination of this application. 
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