










 

 

 

 

09077 

28 June 2016 
 
 
Mr David Farmer 
The General Manager 
Wollongong City Council 
Locked Bag 8821  
Wollongong DC NSW 2500 
 
 
 
Dear Sir, 
 
DRAFT CALDERWOOD SECTION 94 DEVELOPMENT CONTRIBUTIONS PLAN (2016) 

CALDERWOOD URBAN RELEASE AREA 

 
We refer to the Draft Calderwood Section 94 Contributions Plan 2016 which is on public exhibition 
until 30th June 2016 (Draft Section 94 Plan 2016).  This submission is made on behalf of Lendlease 
Communities Pty Ltd (Lendlease) and has been written in consultation with Cardno who are the 
consulting engineers on the Calderwood project.  
 
As the Council is aware, Lendlease is the proponent of the Calderwood Urban Development 
Project (the Calderwood Project).   
 
On 8 December 2010 the Minister for Planning determined (with modifications) the Calderwood 
Urban Development Project Concept Plan (MP09_0082) (the Approved Concept Plan).  The 
Approved Concept Plan provides for the development of 700 hectares of land at Calderwood (the 
Calderwood Project site) for approximately 4,800 dwellings and 50 hectares of mixed use / 
employment land.  The Calderwood Project is to be developed in stages over an approximately 
15 -20 year period.  Following approval of the Concept Plan, on 14 January 2011 Schedule 3 of 
State Environmental Planning Policy (State Significant Precincts) 2005 (the State Significant 
Precincts SEPP) was amended and the Calderwood Project site rezoned.  Together, the planning 
provisions at Schedule 3 of the State Significant Precincts SEPP and the Approved Concept Plan 
establish the statutory planning regime for the development of the Calderwood Project site.  
 
In determining the Approved Concept Plan, the Minister for Planning considered in detail a series 
of Schedules setting out the human services, open space and transport contributions proposed 
by Lendlease to be made to both Shellharbour City Council and Wollongong City Council in 
respect of the overall Calderwood Urban Development Project.   
 
The Minister subsequently imposed condition C12 on the Concept Plan setting out the general 
requirements for the contributions to be made by Lendlease towards local infrastructure 
provision for the whole of the Calderwood Urban Development Project including community 
facilities, open space and local roads.   
 
On 15 August 2013 the Land and Environment Court of NSW (LEC) upheld an appeal by 
Lendlease against the refusal of a Project Application for the first stage of the implementation of 
the Approved Concept Plan (the Stage 1 Project).  The Stage 1 Project site comprises 
approximately 127 hectares within the overall Calderwood Project site, of which physical works 
and subdivision is proposed over approximately 75 hectares and 50 hectares comprises a residue 
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lot.  The approved Stage 1 subdivision (as modified) includes 239 residential lots (and 9 residue 
mixed use lots and 4 residue lots) and associated works. 
 
In granting approval to the Stage 1 Project, the LEC considered in detail the local contributions 
payable in respect of the Stage 1 development including each infrastructure item identified at 
Condition C12 of the approved Concept Plan.  In addition, the LEC clearly articulated several key 
principles upon which local contributions for all future stages of the proposed development 
should be based. 
 
Further to the above Lendlease has entered into a Voluntary Planning Agreement (VPA) with 
Shellharbour Council which addresses contributions payable in the portion of the Calderwood 
site that is located within that local government area.  The Shellharbour VPA relates to 
approximately 593 hectares (85%) of the total 700 hectare site. 
 
JBA has reviewed the Draft Section 94 Contributions Plan 2016 in light of the above and the 
contributions framework that has been approved as part of the project to date. We have also 
reviewed the draft Section 94 Contributions Plan 2016 in relation to the directions provided by the 
NSW Department of Planning and Environment. 
 
Fundamentally, the Draft Contributions Plan 2016 provides insufficient information in relation to a 
number of matters and fails to meet the minimum requirements set out at Clause 27 of the 
Environmental Planning & Assessment Regulation 2000 (EP&A Regulation). 
 
As such, a full and proper assessment of the proposed contributions cannot be undertaken and 
the draft Plan could not be lawfully adopted in its current form.    
 
The following submission therefore sets out our preliminary comments and identifies key matters 
that require further clarification and information by the Council.  

1.0 APPLICATION OF CONCEPT PLAN 

It is unclear which land the draft Section 94 Contributions Plan 2016 is intended to apply to and 
the anticipated development that it purports to relate to. 
 
A fundamental confusion arises in the way that the Plan has been drafted.  For example Section 
2.3 appears to be contradictory within itself: 
 

`This plan covers all land within the Calderwood Urban Release Area as identified in Figure 

1…’ (NB The Figure identifies the whole of the Urban Release Area as split between the 
two LGAs) 

 

`This plan will only apply to land that forms part of the Calderwood Urban Release Area 

which is within the Wollongong Local Government Area.’ 

  

The Plan also states (p.4) that “this Plan seeks to levy development contributions from the portion 

of land within the Wollongong LGA, which will ultimately form the final stages (Part Stage 7 and 

Stage 8 of the Release Area”. 
 
It appears that the draft Plan may attempt to determine the amount of contributions payable 
towards new facilities and services to be provided in the Wollongong LGA on the basis of 
development that has already taken place (or is to take place) across the whole of the Calderwood 
Urban Release Area site, but to only levy such a contribution on development taking place within 
the Wollongong LGA (refer to p.1). 
 
The Council cannot seek to levy contributions for approximately 4,800 dwellings at the time of 
granting development consent to 800 dwellings. This would not accord with the provisions of 
Section 94 of the EP&A Act.  This is the case whether or not a cross boundary contributions plan 
is in existence.  
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The contribution rates listed in Tables 1.1, 1.2, 1.4 and 1.5 further add to the lack of clarity in the 
drafting of the Plan with respect to the area of land to which the Plan is intended to apply and also 
the extent of development (and thus incoming population) that has been used as the basis that 
might be used for consideration of nexus and apportionment.   
 
Some of the contribution rates appear to relate to the broader Calderwood Release Area and 
some appear only to that portion of the land that is located in the Wollongong LGA.  The basis of 
the calculation of the rates, and any differences in this basis for different items included in the 
draft Plan is not apparent. 
 
It is also unclear where the figure of 609 hectares that has been used for the site area (as stated in 
the third paragraph of Part 1) is derived from. The Calderwood Urban Release Area has a total 
area of approximately 700 hectares (107 hectares in the Wollongong LGA & 593 hectares in the 
Shellharbour LGA).  Clarification is required as to what the 609 hectares used in the Plan relates 
to. 
 
The draft Plan states (p.1) that contributions for Stage 1 of the Calderwood development are 
excluded.  The Stage 1 development relates to approximately 127 hectares of land, and provides 
for 239 residential lots. 
 
In addition, Shellharbour Council has approved Stages 2A and 2B of the development relating to 
approximately 39 hectares of land and providing for 225 and 275 residential lots respectively. 
 
Irrespective of the issue of what area of land the draft Plan may otherwise apply to, the Stage 1 
2A and 2B areas (total 166 hectares) and approved 739 residential lots must necessarily be 
excluded from further consideration.    The Council cannot seek Section 94 Contributions from 
development that has been consented to. 
 
Clarification from Council is required as to the land to which the Plan is intended to apply and the 
basis upon which any land that is proposed to be included in the Plan has been determined.   
 
It is also requested that Council clarify which area of land that is to be developed has been used 
as the basis for consideration of demand, nexus and apportionment.  
 
Until Council has clarified which area of land and what assumed development the draft Section 
94 Plan 2016 is intended to apply to, proper consideration and assessment of the nexus, 
apportionment and reasonableness of any proposed contribution cannot be undertaken. 

2.0 CONTRIBTION RATES 

The draft Section 94 Plan 2016 fails to identify the basis upon which proposed contributions have 
been based or calculated. 
 
There is no information presented that enables an appropriate consideration of the logic used to 
determine the contribution rates nominated in Tables 1.2, 1.4 or 1.5.  
 
This is because: 

 The draft Plan does not specify the land areas or dwelling densities or population projections 
used as a basis for determination of each of the different contribution rates. 

 The draft Plan does not make it clear if demand, nexus and apportionment is based on the 
population generated by development of 4,800 dwellings or on the population generated by 
the 800 dwellings which are to be located in the Wollongong LGA only. 

 The exclusion of Stage 1 from some calculations and not others, and the failure to exclude 
Stages 2A and 2B at all, further confuses the issue.  
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 The draft Plan states that it is based on a per hectare rate.  It is not clear whether the hectare 
measurement is site area, gross developable area or developable area or how the per hectare 
rate relates to anticipated development and incoming population.  Not all of the land is even 
zoned for urban development.   

The draft Plan states that the contributions formula is set out at Section 2.22.4 of the draft Plan.   

However, there is in fact no formula for calculation of contributions provided.  All that is provided 
is a formula for calculating the indexation of contributions overtime.  This is insufficient.   

The draft Plan is required to set out the exact basis upon which each of the contribution rates 
outlined in Part 1 of the Plan are calculated and also to provide appropriate justification for these. 

This matter requires clarification by Council. 

In the absence of a properly constructed formula, the draft Plan fails to meet the requirements of 
the EP&A Regulation and cannot be adopted in its current form. 

In relation to Table 1.4 an occupancy rate of 3 persons per dwelling is assumed. We question this 
given that the population data provided on Council’s own website indicates that the average 
household size is currently 2.52 persons per dwelling and is forecast to decrease in size down to 
2.49 persons in 2036. Lendlease have undertaken their own demographic research and believe 
that a more realistic number for the Calderwood development is approximately 2.6 persons per 
dwelling. With a total dwelling number of 4,800 this would equate to a population of 12,480. 

3.0 NEXUS  

In order for a contributions plan to be considered reasonable it must be demonstrated that the 
development to be subject to the contributions plan generates a demand for the public facilities 
that the plan is levying for. 
 
In determining the Approved Concept Plan, the Minister for Planning considered, in full detail, a 
series of schedules setting out the human services, open space and transport contributions 
proposed by Lendlease in respect of the overall Calderwood Urban Development Project. The 
contributions proposed were based on the various studies prepared in support of the Concept 
Plan application. 
 
The Minister subsequently imposed condition C12 which sets out the general requirements for 
the contributions to be made by Lendlease towards local infrastructure for the whole of the 
Calderwood Urban Development. The condition addresses public benefits and contributions to be 
delivered/paid in the both the Shellharbour and Wollongong Local Government Areas. 
 
The issue of local infrastructure provisions was considered in more detail during the Land and 
Environment Court proceedings relating to the Stage 1 development. 
 
The only contention dealt with during the Court proceedings for Stage 1 was the quantum of local 
infrastructure contributions payable by Lendlease. In granting approval to the Stage 1 
development, the LEC therefore considered in detail the scope of contributions set out at 
Condition C12 of the Approved Concept Plan and scrutinised all aspects of the local contributions 
payable in respect of the Stage 1 development.  In particular, the appropriateness and scope of 
each local infrastructure item identified at Conditions C12(a), C12(b) and C12(c) was examined in 
detail in relation to the full development potential of the project (i.e. all 4,800 dwellings and not 
just the dwellings proposed in the Stage 1 PA) and the resultant demand for human services, 
open space and local road infrastructure that it would generate, and the LEC also determined the 
total reasonable cost, relevant apportionment and timing for each of the local road works 
specified at Condition C12(c). 
 
Further, notwithstanding that the appeal related to the determination of local contributions to be 
paid in respect of the Stage 1 Project Application only (as this was the subject of the DA before 
the Court for determination), the LEC provided strong guidance as to the way in which future 
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local infrastructure contributions are to be levied across all remaining stages of the Calderwood 
Project. 
 
It appears that Council has accepted Condition C12 of the Approved Concept Plan and the 
findings of the NSW LEC in respect of all infrastructure items other than road infrastructure. 
 
In respect of road infrastructure, the draft Section 94 Plan 2016 ignores both Condition C12 and 
the NSW LEC findings in 2013 and seeks to levy for infrastructure that is additional to that which 
has previously been established as being required to support the Calderwood Development. In 
particular, a new local road linking Marshall Mount Road and Yallah Road and NR1,2 & 3 
extending Yallah Road to the N/W to Avondale Road is identified in the draft Contributions Plan. 
In addition to this, Yallah Road is now proposed to be 4 lanes, whereas to date it has been 
established that a 2 lane road would be sufficient to service the needs of the Calderwood 
development. Cardno has reviewed the new road layout and cannot see any reason why a 
resident of Calderwood would need to use the NR1 to NR3 connection heading towards Avondale 
Road. 
 
No justification has been provided as to how the Calderwood Development generates a demand 
for these new roads or increased infrastructure requirements. No information supporting nexus 
has been detailed or exhibited with the draft Plan. Cardno has advised that TRACKS is outdated 
and inappropriate software for estimating capacity requirements and therefore apportionment of 
costs.  Cardno recommend undertaking an Aimsun meso / micro model to replace TRACKS. 
 
Lendlease requests that the traffic modelling be provided for review in order to understand how 
Council has come to the conclusion that the listed infrastructure is required. It would also like to 
understand what demand is generated by Calderwood versus the broader West Dapto Release 
Area and in particular the Yallah-Marshall Mount release area. 
 
As a result of the above lack of information to demonstrate that there is a reasonable demand for 
the proposed local infrastructure, the Plan fails to adequately demonstrate a clear nexus between 
the Calderwood Development and the Transport Facilities identified in Table 4.1 of the draft 
contributions plan.  
 
The Plan as currently drafted and exhibited is unreasonable and fails to include particulars with 
respect to the relationship between the expected development and the demand for additional 
public amenities and services to meet that development.  It does not therefore meet the 
provisions of the EP&A Regulation and cannot be adopted in its current form. 

4.0 APPORTIONMENT 

Assuming a nexus between development and the items proposed to be included in the Plan is 
adequately documented and demonstrated, a contributions plan must then also clearly set out 
the costs of the proposed local infrastructure and how this cost is to be apportioned between the 
existing and future populations.  
 
In this instance the draft Plan sets out that the cost of the provision for the roads and bridges to 
be delivered under the plan is to be apportioned between the residents of the Calderwood Urban 
Release Area and those of the West Dapto Urban Release Area.  
 
No estimate of existing or future population is provided. 
 
Section 3.3.3 of the draft Contributions Plan addresses the issue of apportionment. However: 

 The plan does not detail what percentage of the proposed infrastructure is to be apportioned 
to Calderwood and what percentage is to be apportioned to the West Dapto release area; and 

 The plan does not outline what assumptions have been made to divide the costs between the 
different release areas. 
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Consequently, the draft plan fails to adequately demonstrate fair and equitable apportionment 
between the Calderwood Urban Release Area and the broader West Dapto Urban Release Area.  
It does not therefore meet the provisions of Section 94 of the EP&A Regulation and cannot be 
adopted in its current form. 

5.0 COST ESTIMATES 

 
No cost estimates have been included in the plan, as an appendix to the plan, nor have any been 
publicly exhibited with the plan.  
 
There is therefore no ability to review how the cost estimates have been arrived at.  
 
Lendlease requires the opportunity to review and comment on the cost estimates to review and 
verify the assumptions made. This is particularly important as it appears in the list of supporting 
documents in Part 5 of the plan date back to 2010 and 2015.  It is also important as the costs as 
currently proposed appear to be significantly inflated from the costs established in the 2013 court 
case.   
 
For example: 

LEC determined 2 Lane Road - 2013 – Rate per lineal metre for Pavement = $2,800 (approx.) vs 
WCC 2016 = $7,200 (approx.) 

 
There is no explanation for the above discrepancy.  
 
The Plan also appears to be overly conservative noting that: 

 A 15% contingency has been placed on the base cost of all works (page 16); and 

 A construction contingency of 20% has also been applied. 

 
Both of these combined have a significant impact of the cost of the proposed infrastructure and 
contribution rates. 

6.0 TIMING OF THE PLAN 

It is not clear what the lifespan of the Contributions Plan is. Nor are there any details presented as 
to when the various items of local infrastructure are required to be delivered.  
 
Rather than requiring a per lot contribution it is considered more prudent to set out the timing of 
payments for the identified infrastructure as set out in the following draft condition proposed by 
Lendlease in the Calderwood Concept Plan modification application which is currently being 
considered by the Department of Planning and Environment (replicated below). 
 

 Marshall Mount Road (TMAP items 22, 23, 24 and 36 and Section 11 bus stops and bus 

shelters) contribution amount: $5,702,400  

 Yallah Road contribution amount: $633,600  

 With the total $6,336,000 to be paid on the basis of four equal payments of $1,584,000 prior 

to the release of the relevant residential subdivision certificate for the following: 

– 200th residential lot (as developed in Wollongong LGA) (i.e. 25%);  

– 400th residential lot (i.e. 50%) 

– 600th residential lot (i.e. 75%); and  

– 800th residential lot (i.e. 100%) 
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Indexation is to be applied annual in accordance with the Chain Price Index for Non Dwelling 

Building and Construction (CPI), published by the Australian Bureau of Statistics. 
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7.0 SUPPORTING DOCUMENTS 

Part 5 of the draft contributions plan outlines that the plan is supported by various documents.  
 
None of these supporting documents were publicly exhibited with the plan and we request that 
access be provided so that we are able to review the assumptions presented in those documents. 

8.0 CREDITS FOR EXISTING DEVELOPMENT 

Section 2.18 of the draft contributions plan states that Council `will determine’ any applicable 
credit(s)… this terminology is ambiguous. It is suggested that the section be redrafted to 
something like the following: 
 
“So as to ensure that contributions are reasonable, an amount equivalent to the contribution 

attributable to any existing (or approved) development on the site of a proposed development will 

be allowed for (credited) in the calculation of contributions for that proposed development.” 
 
Following on from above we note that the following paragraph is included in Section 2.14 of the 
draft contributions plan: 
 
“For each stage, the calculation of the number of lots/dwellings for which contributions are payable 

will count any residue lot as a single lot.” 

 
No objection is raised to the above, provided that any contributions paid in relation to the residual 
lot are credited against any future/further subdivision of the residual lot. 

9.0 CALCULATION OF CONTRIBUTIONS 

There appears to be some inconsistency between Section 2.22.2 Land Acquisition Index and 
Section 2.22.4.2 Contribution rates for works schedule items involving land yet to be acquired as 
different indexing methods are proposed i.e. Established House Price Index v Land Index Values.  
 
It is requested that the Council confirm to Lendlease the basis on which it is proposed that the 
Council will index land values.   

10.0 CONCLUSION 

We are of the opinion that the draft Calderwood Contributions Plan 2016 as currently drafted does 
not meet the requirements of Section 94 of the EP&A Act and the EP&A Regulation and is 
unreasonable for the following reasons: 

 The draft plan does not clearly identify the land or development to which it relates, nor the 
resulting population that is to be used as the basis of determining demand; 

 The draft plan fails to demonstrate adequate nexus between the Calderwood Urban Release 
Area and the infrastructure to be levied for under the draft plan, or to explain or justify why the 
infrastructure the Council believes is necessary to adequately cater for the demand generated 
by the proposed development within the Wollongong LGA would differ from that determined 
by the NSW LEC in 2013 when no aspect of the approved development has otherwise 
changed; 

 The draft plan does not outline how the infrastructure levies are to be apportioned between 
the Calderwood Urban Release Area and the broader West Dapto Urban Release Area; 

 The costs included within the draft plan appear inflated and significantly in excess of that 
which is likely to be required and also depart in a substantial manner from the cost 
assumptions that were determined by the NSW LEC to be appropriate for use in determining 
the appropriate contributions payable in relation to the Calderwood Project; 
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 There is insufficient information available to review and verify the assumptions and 
calculations made within the plan; and 

 The plan fails to acknowledge the extensive assessment of local infrastructure demands 
generated by the Calderwood development as undertaken by both the Department of 
Planning and Environment and the Land and Environment Court. 

 
In light of the above failings we request that Wollongong City Council does not adopt the draft 
Calderwood Section 94 Contributions Plan in its current form. 
 
If Council is going to persist with the draft Plan, then we are of the opinion that there is much 
work to be done to make the plan capable of being lawfully adopted by Council. The Plan should 
be redrafted such that it is consistent with the principles established by the Land and 
Environment Court and should have regard to the correspondence previously issued by the 
Minister for Planning in relation to this project (see attached). 
 
Given the amount of work required to address the failings of the draft contributions plan and also 
the specific nature of the project we believe that the simplest and fastest way to resolve the issue 
of local contributions would be to negotiate a Voluntary Planning Agreement. It also presents a 
mechanism that is fair and justifiable and could potentially resolve the cross boundary issues 
identified. 
 
I trust the above provides Council with sufficient information in relation to this matter, however 
should you have any queries or require further information, please do not hesitate to contact me 
on 9956 6962 or lbull@jbaurban.com.au. 
 
 
Yours faithfully 

 
Lesley Bull 
Director 
















