
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

LOT 7 DP 2229156 
WILTON QUARRY 
155 WILTON ROAD, WILTON 
 
 
JULY 2009 

PREPARED BY 

WALKER CORPORATION PTY LIMITED 

AMENDED PRELIMINARY 
ENVIRONMENTAL ASSESSMENT 

SU
BM

IS
SI

ON
  T

O 
DE

PT
 O

F 
PL

AN
NI

NG
 

 

LEVEL 50, GOVERNOR PHILLIP TOWR, 1 FARRER PLACE, SYDNEY  NSW  2000 
T:  02 8273 9600 

 





Request seeking Minister’s Declaration as Part 3A Major Project 
Wilton Quarry, 155 Wilton Road, Wilton 

 
 
 

 
CONTENTS 
 

1.0 INTRODUCTION.................................................................................................................... 1 

2.0 SITE DESCRIPTION.............................................................................................................. 2 

2.1 Site Location......................................................................................................................................2 
2.2 Site Context .......................................................................................................................................2 
2.3 Site Details ........................................................................................................................................3 

3.0 EXISTING CONSENT ............................................................................................................ 4 

4.0 CAPITAL INVESTMENT VALUE ........................................................................................... 5 

5.0 SIZE OF RESOURCE ............................................................................................................ 5 

6.0 PROJECT DESCRIPTION ..................................................................................................... 5 

7.0 PLANNING CONTROLS ........................................................................................................ 9 

8.0 PRELIMINARY ENVIRONMENTAL CONSIDERATIONS ................................................... 12 

9.0 OTHER MATTERS............................................................................................................... 16 

10.0 CONCLUSION...................................................................................................................... 17 

 

G:\Town Planning\Krystyna\Wollondilly\Wilton Quarry 155 Wilton Rd, Wilton\Part 3A (Major Project)\Part 3A Declaration\DGRs 2009\Amended Part 3A submission - 070709.doc 



 

 



Request seeking Minister’s Declaration as Part 3A Major Project 
Wilton Quarry, 155 Wilton Road, Wilton 

 
 

 
1.0 INTRODUCTION 
 
1.1 This amended preliminary assessment and scoping report is submitted to the Department 

of Planning (‘the Department’), to assist the Director General in determining the level and 
scope of the environmental assessment required to accompany the proposed Project 
Application as amended. 

 
1.2 Walker Corporation Pty Ltd (Walker Corporation) submitted a preliminary assessment 

report in relation to the Wilton Quarry project in February 2008. In May 2008, Walker 
Corporation was advised that the Minister had declared that the proposed development is 
of a kind described in Schedule 1, Group 2(7) State Environmental Planning Policy (Major 
Projects) and authorisation was given to Walker Corporation to lodge a Project 
Application. 

 
1.3 Director General Requirement’s (DGRs) of the matters that needed to be considered as 

part of the Environmental Assessment of the project were also issued.  A copy of the 
DGRs dated 8 May 2008 is included as Annexure 1. 

 
1.4 In the course of confirming the extent of the resource, it became apparent that the total 

amount sandstone available as well as the amount within the approved work area was 
less than originally estimated and that the work area would need to be expanded.  This 
had not been originally contemplated and the implication is that the project application now 
proposes to expand the work area of the quarry over a greater part of the site, including 
into the riparian corridor of Clements Creek.   

 
1.5  The preliminary assessment includes the following information relevant to the project: 
 

• Site description;  
• Description of the project;  
• Capital investment value; 
• Planning provisions applying to the site; 
• Identification of the environmental issues associated with the project; and 
• Other approvals required. 
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2.0 SITE DESCRIPTION 
 
 
2.1 Site Location 
 
2.1.1 Wilton Quarry is located at 155 Wilton Rd, Wilton.  The location of the site is identified 

in the Figure 1 below. 
 

 
Figure 1 – Site location 
 

2.2 Site Context 
 
2.2.1 The site is located approximately 3 kilometres from the village of Wilton.  The property 

is accessed off Wilton Road, approximately 200 metres west of Mount Keira Road.  
The surrounding land has been subdivided for rural residential use. 

 
2.2.2 The site is bound by: 
 

• Clements Creek to the west with bushland and paddock areas beyond; 
 
• Bushland to the north and rural residential areas to the north east;  

 
• Bushland and rural residential areas to the east; and 

 
• Wilton Road to the south and rural residential areas to the south east. 
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Figure 2 – Rural residential subdivision surrounding the site. 

 
 
2.3 Site Details 
 
2.3.1 The land is legally described as Lot 7 DP 2229156.  The total site area is 8.617 

hectares. Approximately 4 hectares has been disturbed by current operations.  The 
western edge of the site boundary is formed by Clements Creek.  A site survey is 
included as Annexure 2. 
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Figure 3 – Aerial photo of the site showing existing condition 

 
 
3.0 EXISTING CONSENT 
 
3.1 We understand the quarry was lawfully operated prior to 1970, and continues to be 

lawfully operated.  On 25 August 1970, the Shire Clerk, Wollondilly Shire Council 
wrote to Centre Plan Pty Ltd, granting permission ‘to continue the operation on the 
basis of existing useage’.  The existing use is described as sandstone block extraction.  
The letter further advises ‘that Council may in the future adopt the conditions 
pertaining to quarrying and extractive industries generally as per the information 
attached.  In this regard further correspondence will be forwarded in due course, if 
Council desires to apply the conditions.’  

 
3.2 Wollondilly Council has not been able to identify any subsequent correspondence 

identifying conditions on the operation of the quarry referred to in the letter dated 25 
August 1970.  Copies of relevant documents from Wollondilly Council pertaining to the 
existing consent are included in Annexure 3. 

 
3.3 In the light of the above and the apparent absence of limitations on the consent, 

Walker Corporation has sought legal opinion as to the statutory status of the quarry 
operations and any further consent(s) required to undertake the proposed 
intensification of quarry operations.  To this effect advice from Lindsay Taylor Lawyers 
was sought and is attached for information.  The advice concludes that based on 
certain assumptions made as a result of missing documents or unavailable 
documents, any intensification of the existing operations of the quarry requires the 
lodgement of a development application seeking consent to alter the existing operation 
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of the quarry under the provisions of section 109(2) of the Environmental Planning and 
Assessment Act.  See Annexure 4. 

 
3.4 The proposal to increase the volume of extraction would entail extending the approved 

work area and would result in encroachment into the riparian zone of Clements Creek.  
In addition, the depth of the quarry will be increased, possibly to below the level of 
Clements Creek. The figures included in Annexure 5 shows the site constraints and 
the extent of the proposed new work area superimposed on the approved work, 
including sections.   

 
 
4.0 CAPITAL INVESTMENT VALUE 
 
4.1 The proposed cost of development is $2 million.  This will be confirmed by a Quantity 

Surveyor and submitted with the Project Application. 
 
 
5.0 SIZE OF RESOURCE 
 
5.1 The size of the resource is now estimated to be 555,555m3 or 1,500,000 tonnes.  A 

final confirmation will be submitted with the Project Application.  Based on the 
proposed rate of extraction proposed, it is estimated by the quarry operators that the 
resource will be exhausted in 6 years if extracted to the maximum rate annually.   

 
6.0 PROJECT DESCRIPTION 
 
6.1 The project application will seek to:  
 

• increase the amount of material extracted from the quarry from 3,000m3 to a maximum amount of 
100,000m3 (equivalent to 270,000 tonnes) per year; 

 
• extend the work area into the riparian zone;  
 
• increase the depth of excavation to possibly below the level of Clements Creek;  
 
• crush overburden for road base on site; and  
 
• rehabilitate the site. 

 
 
The Figure 4 below describes the site constraints.  The possible extent and depth of 
excavation is identified in the figures included in Annexure 5.   
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Figure 4 – Site constraints 
 
6.2 The proximity of extraction adjoining Clements Creek is shown as being generally to 

the boundary ranging in extent as follows: 
 
Section measured Proximity to Clements Creek 

25m 17m 

75m 16m 

125m 11m 

175m 25m 

225m 20m 

250m 35m 
 
6.3 Wilton Quarry sandstone is in high demand for heritage restoration works.  In 

particular Appin stone from Wilton Quarry has been identified by Ron Powell, 
Manager, Centenary Stonework and Public Buildings Programs, Office of Public 
Works and Services, as having unique properties for the repair of sea walls and 
current requirements are not able to be met.  

 
6.4 The accelerated rate of extraction will allow the Stratti family to fulfil pressing orders for 

the supply of high quality sandstone.  However, in order to access the high quality 
stone, a significant amount of overburden needs to be removed.   
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6.5 The proposed use and grade of material extracted: 
 

• Highest grade stone for heritage restoration works. 
 
• Second grade quality stone for sea walls and retaining landscaping walls; and 
 
• Overburden to be used as road base. 

 
6.6 Over burden generated in reaching high grade stone is proposed to be crushed for 

road base to be used in the projects such as the Delfin/Lend Lease project at Bingara 
Gorge.  In addition, road base will be required for Walker Corporation’s development 
at the North Appin, and by developers of the nearby release areas in Camden Shire 
and the South West Growth Centre. A preliminary plan showing the location of likely 
projects that will need road base is included in Annexure 6.  

 
6.7 A summary description of the proposed intensification of operations at the quarry 

required to achieve an extraction rate of 100,000m3 is as follows: 
 
 
Total employees and hours of operation 
 

Existing  Proposed 

2 employees 10 employees (maximum) 

6:00 am to 6:00 pm, 6 days a week, 52 weeks a 
year 

6:00 am to 6:00 pm, 6 days a week, 52 weeks a 
year 

 
 
Machinery on site 
 

Existing  Proposed 

N/A 4 x 40 tonne excavators 

1 x 30 tonne excavator, with a rock saw 2 x 30 tonne excavators, with a rock saw 

N/A 2 x crusher 

1 x loader 2 x loader 

N/A 1 x weighbridge 
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Traffic 
 

Existing  Proposed 

15 semi-trailers per day – each with a capacity of 
28 tonnes (or 10.4 m3) 

40 - 50 semi-trailers per day – each with a 
capacity of 28 tonnes (or 10.4m3) 

5 cars/day 10 cars/day 
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7.0 PLANNING CONTROLS 
 
7.1 The following relevant state and local planning instruments, development control plans 

and policies have been identified as applying to the site. 
 
 

State Regional Environmental Plans 
 
7.2 State Regional Environmental Plans (SREPs) relevant to the proposal are identified in 

Table 1. 
 

Table 1 - State Regional Environmental Plans  

Instrument Purpose 

• Sydney Regional Environmental Plan No. 9 – 
Extractive Industry 

Identifies regionally significant extractive 
resources within the Sydney Region. The plan 
ensures extraction is carried out in an 
environmentally acceptable manner and 
prohibits extraction from certain environmentally 
sensitive areas. It ensures that decisions on 
future urban expansion take into account the 
ability to realise the full potential of important 
deposits.  

• Sydney Regional Environmental Plan No. 20 
– Hawkesbury Nepean River 

Integrates planning with catchment management 
to protect the river system. The impact of future 
land use is to be considered in a regional 
context. The plan covers water quality and 
quantity, environmentally sensitive areas, rivers 
scenic quality, agriculture, and urban and rural 
residential development. It controls development 
that has the potential to impact on the river 
environment. The REP is supported by an Action 
Plan, which includes actions necessary to 
improve existing conditions. 
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 State Environmental Planning Policies 
 
7.3 State Environmental Planning Policies (SEPPs) relevant to the proposal are identified 

in Table 2. 
 

Table 2 - State Environmental Planning Policies  

Instrument Purpose 

• State Environmental Planning Policy No. 33 – 
Hazardous and Offensive Developments 

Provides new definitions for 'hazardous industry', 
'hazardous storage establishment', 'offensive 
industry' and 'offensive storage establishment'. 
The definitions apply to all planning instruments, 
existing and future. The new definitions enable 
decisions to approve or refuse a development to 
be based on the merit of proposal.  

• State Environmental Planning Policy No. 44 – 
Koala Habitat Protection 

Encourages the conservation and management 
of natural vegetation areas that provide habitat 
for koalas to ensure permanent free-living 
populations will be maintained over their present 
range. The policy provides the state-wide 
approach needed to enable appropriate 
development to continue, while ensuring there is 
ongoing protection of koalas and their habitat. 

• State Environmental Planning Policy No. 55 – 
Remediation of Land 

Introduces state-wide planning controls for the 
remediation of contaminated land. The policy 
states that land must not be developed if it is 
unsuitable for a proposed use because it is 
contaminated. If the land is unsuitable, 
remediation must take place before the land is 
developed. The policy makes remediation 
permissible across the State.  

• State Environmental Planning Policy (Mining, 
Petroleum Production and Extractive 
Industries) 2007 

This Policy aims to provide for the proper 
management and development of mineral, 
petroleum and extractive material resources for 
the social and economic welfare of the State. 
The Policy establishes appropriate planning 
controls to encourage ecologically sustainable 
development. 
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Local Statutory Planning Framework 

 
7.4 The principal local planning instrument affecting the site is Wollondilly Local 

Environmental Plan 1991. 
 
7.5 The site is zoned Rural 1(a2) under Wollondilly Local Environmental Plan 1991 (WLEP 

1991.  Within the zone, extractive uses are permissible with consent.  The objectives 
of the zone are identified in Table 3. 

 
Table 3 – Rural 1(a2) - Zone Objectives  

Objective Purpose 

‘(a) to protect the agricultural potential of rural 
land and to prevent fragmentation of viable 
rural holdings, and 

No further subdivision is proposed. 

(b) to prevent inappropriate, premature and 
sporadic subdivisions and to ensure 
consolidation of urban areas so as to 
enhance the prospect of economic provision 
of services, and 

No further subdivision is proposed. 

(c) to prevent, on the fringe of urban areas, the 
subdivision of land into small lots which 
would prejudice the proper layout of 
additional urban areas as a result of natural 
growth, and 

No further subdivision is proposed. 

(d) to retain the scenic quality and overall 
character of the land, 

The land is currently used as a quarry and is 
generally well screened from the road by existing 
vegetation.  The proposed increased rate of 
extraction will not increase the existing work 
area.  The driveway entrance at Wilton Road to 
the quarry may require upgrading and would be 
the only externally visible change to the existing 
conditions at the quarry.  

(e) to encourage agricultural activities that are 
within the rural capability of the land.’ 

The site is unlikely to have rural capability other 
than potentially low grade activities due to the 
character of its soil and geological structure. 
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 Development Control Plans 
 
7.6 The following local development control plans and policy documents are applicable to 

the site: 
 

• Wollondilly DCP No. 7 – Off Street Car parking  
• Wollondilly DCP No. 22 – Bushfire Mitigation 
• Wollondilly DCP No. 21 – Earth Dams  
• Wollondilly DCP 36 – Development in Rural Area 
• Wollondilly DCP - Notification and Advertising of Development Proposals 
 
Strategies and Policies 

 
7.7 The following strategies and policies are applicable to the site: 
 

• Wollondilly Vision 2025 
• Wollondilly Development Contributions Plan 2005 (adopted December 2005) 

 
8.0 PRELIMINARY ENVIRONMENTAL CONSIDERATIONS 
 
8.1 It is requested that the Director General issue amended requirements for an 

environmental assessment to accompany the proposal for the Wilton Quarry for the 
lodgement of a Project Application. 

 
8.2 The information below has been prepared to assist the Director General in identifying 

the general requirements and key environmental project specific issues to be 
addressed in the future Environmental Assessment. 

 
8.3 A range of technical studies will be commissioned to inform the Project Application and 

to identify any key site constraints.  The following matters being identified as key 
environmental considerations associated with the proposed development.  These are 
as follows: 

 
• Site Suitability 
• Acoustic impacts 
• Water Management (including surface and ground water) 
• Bushfire Hazard 
• Air Quality 
• Transport and Access 
• Environmental Sustainability (particularly critical habitats; threatened species; populations or 

ecological communities or their habitats) 
• Geology and sub-surface conditions 
• Heritage (both Aboriginal and non-Aboriginal) 
• Waste Management 
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• Hazards 
• Infrastructure and Services 
• Environmental Monitoring and Management 
• Rehabilitation and Final Land Use 

 
Site Suitability 

 
8.4 The site is situated within an area zoned Rural 1(a2) pursuant to WLEP 1991.  The 

proposal seeks to intensify the existing extractive industry (sandstone) which is a 
permissible use (with the consent of Council) in accordance with the current land use 
provisions in the WLEP 1991. 

 
8.5 The suitability of the site for the proposed development will be further tested and 

demonstrated by a range of technical assessments undertaken to inform the final 
development. 

 
8.6 The key built form environmental issue associated with site suitability will be visibility.  

It is envisaged that the only new structure required to be constructed as a result of the 
proposal is a new amenities building. 

 
Noise/Acoustic Issues 

 
8.7 A report assessing noise and vibration impacts on the acoustic amenity of the 

proposed development on adjoining rural residential sites will need to be undertaken 
as part of the Project Application.  

  
8.8 No blasting is proposed as part of the extraction process.  The extraction of sandstone 

is not suited to blasting which would result in the damage and fracture high grade 
stone blocks.  

 
8.9 The current method of extraction applied is an excavator and rock saw.  It is proposed 

to continue this method of extraction with increased capacity.  The likely effect of the 
introduction of crushing operations on site on adjoining residential properties and 
fauna will be fully assessed as part of future technical studies proposed to be 
undertaken. 
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Compliance with Statutory Plans 
 
8.10 Tables of Compliance will be prepared with a future application and will provide a 

detailed assessment of the proposed development against the provisions of the 
controls identified in Section 5.0 above. 

 
Water Management Issues 

 
8.11 Water management has been introduced as part of the existing operations.  These 

have been monitored as a requirement under the provisions of the Rivers and 
Foreshores Improvement Act.  Current management practices will need to be 
augmented in the light of the proposed Project Application. A detailed water 
management plan will need to be submitted with any future application. 

 
Bushfire Hazard 

 
8.12 The site is identified as Bush Fire Prone Land – Vegetation Category 1.  An 

investigation of the bush fire hazard and any constraints will be investigated and 
submitted with Project Application.  Mitigation measures will be identified if and as 
required. 

 
Air Quality 

 
8.13 The proposed introduction of on site crushing and increased rate of extraction will 

increase dust and soil disturbance.  A full investigation of the impact of the proposed 
activities and their effect on air quality will be investigated and submitted with the 
Project Application. 

 
Transport and Access Issues 

 
8.14 It is proposed to use the existing site access and egress arrangement as well as existing 

vehicular tracks within the site.  The key issues to be considered include traffic generation 
and the route of trucks delivering extracted material.  A detailed a traffic and transport 
study will be submitted with the application. 

 
Environmental Sustainability 

 
8.15 A preliminary report has been prepared for the site to scope out key issues in relation to 

the likely impact on flora and fauna.  Threatened Flora and Fauna species have been 
identified within the site.  A more detailed report will be prepared to accompany a project 
application for the site. 

 
8.16 In addition, opportunities for environmentally sustainable practices for the operation will 

be investigated. 
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Geology and Sub Surface Conditions 

 
8.17 The site is located with the Mine Subsidence Area. 
 
8.18 Data from limited on site investigations undertaken to date have been combined with 

regional mapping data and historical investigations of site uses.   
 
8.19 The existing geological conditions consist of Hawkesbury Sandstone throughout most 

of the property.  The Hawkesbury Sandstone is likely to be some 170 metres thick at 
the quarry site and generally is massive sandstone with occasional shale lenses.  A 
narrow margin of Wianamatta Shale may occur along the higher part of the eastern 
boundary. 

 
8.20 The riparian zone of Clements Creek consists of sandstone that is largely covered by 

fairly shallow alluvial material.  Although minor perched water tables may occur in the 
district, no sign of water flow, apart from minor seepage in to the gully has been 
observed.  A horizontal joint below the site shed dips eastward, i.e. drainage is away 
from the creek. 

 
8.21 The existing site conditions will be validated as part of further geotechnical 

investigations designed to support the proposed development and confirmation of the 
size of the resource with full site drilling. 

 
Heritage and Archaeology Issues 

 
8.22 Preliminary studies undertaken indicate that no items of aboriginal or archaeological 

heritage exist within the site. 
 

Waste Management 
 
8.23 A detailed investigation into waste management arising from the operations of the quarry 

will be undertaken, and a waste management plan prepared and submitted with the 
Project Application.  

 
Hazards 

 
8.24 No known hazards exist on the site.  Any potential hazards that may arise as result of 

further investigations into the intensification of quarry operations will be identified and 
submitted with mitigation measures as part of the Project Application. 
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Infrastructure 
 
8.25 The site has limited existing infrastructure.  If any augmentation is required, this will be 

identified as part of more detailed investigations into the intensification of site operations.   
 

Environmental Monitoring and Management 
 
8.26 A Site Management and Rehabilitation Plan1 was prepared at the time consent was 

sought for the level of quarry operations from the then Department of Natural Resources.  
The recommendations contained in the management plan have formed the basis of site 
monitoring of the current operations.  An updated site management and rehabilitation 
plan will be prepared to accompany the Project Application.  

 
Site Rehabilitation and Ultimate Land Use 

 
8.27 As mentioned above, an updated site management and rehabilitation plan will be 

prepared to accompany the Project Application.  As part of the application, the likely 
timing and staging of the quarry rehabilitation will be investigated. 

 
8.28 The staging of the rehabilitation of the site will need to have regard to: 
 

• Final/Interim uses; 
 
• Site access; and 
 
• Financial considerations; 

 
9.0 OTHER MATTERS 
 
9.1 Arising from the proposal, approvals and/or permits may be required under the 

following Acts: 
 

• National Parks and Wildlife Act 1974 
• Mining Act 1992 
• Mine Subsidence and Compensation Act 1961 
• Mines Inspection Act 1901 
• Rivers and Foreshores Improvement Act 1971 
• Heritage Act 1977 
• Native Vegetation Conservation Act 1997 
• Protection of the Environment Operations Act 1997 
• The Commonwealth Environment Protection and Biodiversity Act 1999. 

 

                                                 
1 Thomas. D ‘Site Management and Rehabilitation Plan for Sandstone Quarry at Clement’s Creek, Wilton ‘ 1995  
Unpublished 
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9.2 Necessary approvals and permits required for the proposed intensification of 
extraction rates site will be identified as part of the Project Application.  In addition, 
consultation with stakeholders will also need to be undertaken. 

 
9.3 The various authorities and stakeholders likely to be involved are: 
 

• Wollondilly Shire Council 
• Adjoining land owners 
• RTA  
• Department of Water and Energy 
• Department of Environment and Climate Change  
• Department of Planning 
• Mine Subsidence Board 
• Catchment Management Authorities 
• Department of Primary Industries (Minerals) 
• Department of Commerce 
• Federal Department of Environment and Conservation  

 
 
10.0 CONCLUSION 
 
10.1 The Minister declared that the proposed development is of a kind described in 

Schedule 1, Group 2 (7) State Environmental Planning Policy (Major Projects) and 
authorisation was given to Walker Corporation to lodge a Project Application.   

 
10.2 The amended preliminary assessment considers the effect of the amendment to the 

project to the project description, relevant planning provisions and the likely 
environmental issues associated with the proposed intensification of the rate of 
extraction at the site.   

 
10.3 Having regard to the above and in accordance with provisions in Part 3A of the Act, we 

request that the Director General issue amended requirements for the environmental 
assessment of the amended project proposal. 
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Confidential 
 
 
21 December 2007 
 
 
Our ref: WAL003/07 
 
 
Ms Larissa Brennan 
Walker Corporation Pty Ltd 
L50, Governor Phillip Tower 
1 Farrer Place 
SYDNEY NSW 2000 
 
 
 
E-mail 
 
 
Dear Larissa 

Advice re Wilton Quarry - Intensification of Use - 155 Wilton Road Wilton 
1 I refer to Sally Lewis’ letter dated 19 October 2007 (Letter). 

2 I also refer to Stuart Simington preliminary advice by email dated 26 October 2007 

(Preliminary Advice) and telephone conversation with Larissa Brennan on 13 

December.  

Background 

3 The Wilton Quarry is located at 155 Wilton Road, Wilton (Site). 

4 The Site has an area of 8.617 hectares. I am instructed that it has been used for the 

purposes of a sandstone quarry for many decades. 

5 Walker wishes to increase the volume of extraction from 3,000 cubic metres to 50,000 

cubic metres.  It is not intended to extend the worked area, but merely to work within 

the existing worked area at a faster rate. 

6 The Site is zoned Rural 1(a2) under Wollondilly Local Environmental Plan 1991 

(WLEP 1991). 

7 In addition to the factual matters outlined in the Letter, I have reviewed the following 

material: 

7.1 Letter from Wollondilly Shire Council (Council) to Centre Plan dated 25 

August 1970; 
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7.2 Letter from Environment Protection Authority to Gasa Vukicevic dated 3 May 

1995;  

7.3 Letter from the Department of Land and Water Conservation to Strati Pty 

Limited dated 9 March 1999; 

7.4 Letter from Council to SE & TK Strati dated 7 April 1999 

7.5 Letter from Department of Land and Water Conservation to SE & TK Strati 

dated 9 August 1999; 

7.6 Letters from Council to Selby (Anderson dated 13 September 1999 and 15 

September 1999; 

7.7 Letter from Department of Land and Water Conservation to SE & TK Strati 

dated 12 April 2002; 

7.8 Part 3A permit issued to Sam Edward and Troy Ken Strati dated 16 

September 2004; 

7.9 Part 3A permit issued to Walker Corporation under the Rivers and Foreshores 

Improvement Act 1948 dated 22 January 2007 including DWG 75216.01D01 

(Sheet 1) approved by the Department of Land and Water Conservation and 

dated 12 September 2000; 

7.10 Email from Larissa Brennan to Stuart Simington dated 25 October 2007; 

7.11 Wollondilly Planning Scheme Ordinance (Wollondilly PSO); 

7.12 Interim Development Order No.17. (IDO 17) 

7.13 WLEP 1991;  

7.14 Section 149(2) and s149(5) certificate in respect of the Site dated 11 August 

2006; and 

7.15 a copy of the deposited plan for the Site. 

Advice required 

8 You have asked for the following advice: 

8.1 Given the current development consent and Part 3A permit, is it necessary to 

obtain a new development approval (consent) to intensify extraction on the 

Site from 3,000m3 to 50,000m3 per year? 

8.2 If not, what approvals from what government authorities are required? 

Summary of advice 

9 Development consent is required for the proposed intensification. 
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10 To provide conclusive advice on the exact status of the approval (para 7.1 above), I 

would need my instructions clarified in relation to a number of relevant assumptions 

referred to my advice below. 

11 A number of approvals will also be required. These appear to include a Part 3A permit 

under the Rivers and Foreshores Improvement Act 1948 and a licence under the 

Protection of the Environment Operations Act 1991. 

Is development consent required?  

12 Stuart Simington’s preliminary advice was that it was likely that a new consent would 

be required but, to come to a contrary conclusion, I would need a complete picture of 

the planning controls which have applied to the Site over time. You requested that we 

proceed with the analysis and for that purpose provided us with a copy of IDO 17 and 

the Wollondilly PSO. 

13 As described below, I still do not have sufficient information to come to a conclusive 

view, but it seems to be almost inevitable that consent is required for intensification. I 

set out my reasons for this conclusion. 

14 On 25 August 1970, Council wrote to Centre Plan Pty Ltd in relation to land ‘in the 

vicinity of Stonequarry Creek and T.R. 95, Parish of Wilton’. I have assumed that the 

land referred to is the Site. The letter relevantly provided as follows:  

 ‘Reference: Interim Development Application – Continuation of Quarrying of 

Sandstone in vicinity of Clement Creek, Parish of Wilton. 

… 

Permission is granted to continue the operation [quarrying of sandstone] on 

the basis of existing useage (sic) and it is further advised that Council may in 

the future adopt the conditions pertaining to quarrying and extractive 

industries generally as per the information attached. In this regard further 

correspondence will be forwarded in due course, if Council desires to apply 

the conditions’ (Consent) 

15 Prior to 6 August 1971, I am instructed by Ms Brennan (7.10 above) that the County 

of Cumberland Planning Scheme did not apply to the Site.   

16 I have no instructions in relation to ‘existing useage’ (sic) of the Site as at 25 August 

1970. 

17 It appears that prior to 6 August 1971, development on the Site was probably 

regulated by the Town and Country Planning (General Interim Development) 

Ordinance made under Part XIIA of the Local Government Act 1919 (Interim 
Development Ordinance). I do not have access to a copy of that instrument as in 
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force at that time (or any zoning maps relating to it), but I make that assumption given 

that it is supported by:  

17.1 the Consent itself, which refers to an ‘Interim Development Application’; 

17.2 Council’s correspondence of 13 September 1999 (paragraph 7.6 above) 

which refers to the Consent as a ‘development consent’; and 

17.3 cl56 of the Wollondilly PSO, which contains a transitional provision in relation 

to development approved under the Interim Development Ordinance: 

Nothing in this Ordinance shall prevent the … carrying out of a work 

and the use of such building or work in accordance with the terms of 

the Town and Country Planning (General Interim Development) 

Ordinance or of any permission granted under Division 7 of Part XIIA 

of the Act and under that Ordinance … if the … carrying out of work 

was commenced, but not completed, before the appointed day [28 

July 1971] 

18 On 6 August 1971, the Wollondilly PSO came into effect in respect of the Site. I do 

not have any instructions in relation to the relevant zoning of the Site under that 

instrument, but make the following observations: 

18.1 if the relevant zoning was ‘Non-urban ‘A’, cl12 provided (subject to Parts IV, V 

and VI) that extractive industries (as defined) were permissible only with the 

consent of the responsible authority; and 

18.2 if the relevant zoning was ‘Non-urban ‘B’, cl12 provided (subject to Parts IV, V 

and VI) that extractive industries (as defined) were prohibited.  

18.3 nevertheless:  

18.3.1 cl16 of the Wollondilly PSO relevantly authorized the maintenance of 

an ‘Existing work’ and the use of the work for its existing use even if 

the use was for a purpose for which works could not be erected or 

used or for which land could not be used under Part III of the 

Ordinance; 

18.3.2 cl17 of the Wollondilly PSO further provided that an ‘Existing work’ 

could be altered, enlarged or rebuilt with the consent of the 

responsible authority;  

18.3.3 cl56 to which I have already referred contained a transitional 

provision in relation to approvals under the Interim Development 

Ordinance. 

18.3.4 cl57 provided that: 
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Any development which was carried out otherwise than in 

accordance with the terms of the Town and Country Planning 

(General Interim Development) Ordinance or of Division 7 of 

Part XIIA of the Act … and which does not conform with the 

provisions of this Ordinance shall be deemed to be in 

contravention of this Ordinance. 

19 It seems therefore, that whatever the zoning of the Site under, and the relevant 

provisions of, the Wollondilly PSO, if the use of the Site for a quarry was being carried 

out lawfully (presumably under the Consent) as at 28 July 1971, the work was not 

rendered unlawful by the coming into force of the Wollondilly PSO. 

20 I am then instructed that Interim Development Order No. 7 (IDO No. 7) was gazetted 

on 27 September, 1974.  

21 I have not been provided with a copy of the instrument but understand that it replaced 

the application of Wollondilly PSO in relation to certain land, probably (based on my 

instructions) including the Site. 

22 I do not know whether IDO 7 made provision for the continuing validity of previous 

consents applying to the land to which it applied. If it did not, any previous consents 

(such as the Consent) would not have survived the coming into force of that 

instrument. In Auburn Council v Nehme (1999) 106 LGERA 19, the NSW Court of 

Appeal considered whether a consent granted for the use of land survived the repeal 

of the instrument under which it had been granted. The Court of Appeal held that: 

[25]  However a consent is not a general licence to carry out development, 

and in particular is not a general licence to continue to use the land for 

the authorised purpose. It is a particular licence to carry out development 

which is conditionally prohibited by a planning instrument. Its function is 

merely to make lawful development which is prohibited by that 

instrument without consent.  

[26] The use of land which is authorised by a valid consent is lawful while the 

planning instrument under which it was granted remains in force. In the 

absence of appropriate transitional provisions, the effect of a consent will 

not extend beyond the life of the planning instrument under which it was 

granted. The repeal of that planning instrument, and its replacement by 

another, will, without more, deprive that consent of further effect.  

23 While the generality of Nehme was clarified in Lederer & Ors v Sydney City Council 

(2001) 119 LGERA 350 (see also Botany Bay City Council v Workmate Abrasives Pty 

Ltd & Anor (No. 2) [2003] NSWLEC 166) in relation to consents in force under the 
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EPA Act, it is still good law in relation to consents granted under deemed 

environmental planning instruments (such as interim development orders) prior to the 

coming into force of the EPA Act. 

24 What can be said is that:  

24.1 assuming IDO 7 did apply to the Site;  

24.2 it prohibited or required consent to be obtained for existing extractive 

industries; and  

24.3 it did not contain any saving of existing consents or existing uses,  

the use of the Site for a quarry became unlawful at that time.  It is not possible to 

provide any more conclusive view.   

25 IDO No. 17 was then gazetted on 28 December 1979. I have been provided with a 

copy of this instrument. The preamble to the instrument indicates that IDO17 

rescinded IDO 7 in respect of certain land to which it applied and made new provision 

in respect of development of that land.  

26 My instructions are that IDO 17 applied to the Site between 21 December 1979 and 

23 August 1991 when WLEP 1991 came into force.   

27 Assuming IDO 17 did apply to the Site, it seems likely that it did not affect the 

lawfulness of the use of the Site for the purposes of a quarry if that use was being 

carried out lawfully at the time that that instrument came into effect. 

27.1 Interim development for the purpose of ‘extractive industries’ was permitted 

with the consent of Council in each of the five rural zones established by 

IDO17: see cl4. 

27.2 The reference to ‘interim development’ in IDO 17 is construed as a reference 

to ‘development’ as defined under the Local Government Act 1919 (now 

repealed). The mere continuing lawful user of land is not caught by that 

definition: Vumbaca v Baulkham Hills Shire Council (1979) 141 CLR 614.   

27.3 It follows that, provided that there was no change in the use of the Site in the 

period during which IDO 17 may have had effect in relation to the Site, 

consent was not required under IDO 17 for the continuation of the lawful use 

of the Site as a quarry. 

28 However, given that IDO 17 did not contain any provision which preserved the 

Consent, even if the Consent survived IDO 7, it could not have survived the coming 

into force of IDO 17 in respect of the Site.  
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29 On 21 December 1979, the Miscellaneous Acts (Planning) Repeal and Amendment 

Act 1979 (MAPRA Act) came into force.  

30 Assuming that IDO 17 remained in force to that day, it was continued in force by a 

transitional provision in the MAPRA Act which gave it full force and effect as a 

‘deemed environmental planning instrument’ under the EPA Act until it was repealed 

by WLEP 1991 on 23 August 1991. 

31 Under WLEP 1991, I have assumed that:  

31.1 at all relevant times the Site was located in the Rural (a2) zone; and  

31.2 in that zone (as now), development (including the continuing use of the Site) 

for the purposes of an extractive industry was development that was 

permissible with consent: see cl10. 

32 If that was the case, but given that the Consent was no longer in force (given my 

instructions that IDO 17 did apply to the Site), the use of the Site for the purposes of a 

quarry in accordance with the Consent remained lawful only in so far as it was 

permitted by s109 of the EPA Act. 

33 Section 109 currently provides as follows: 

(1)   Nothing in an environmental planning instrument operates so as to require 

consent to be obtained under this Act for the continuance of a use of a 

building, work or land for a lawful purpose for which it was being used 

immediately before the coming into force of the instrument or so as to 

prevent the continuance of that use except with consent under this Act 

being obtained. 

(2)   Nothing in subsection (1) authorises: 

(a)   any alteration or extension to or rebuilding of a building or work, or 

(b)   any increase in the area of the use made of a building, work or 

land from the area actually physically and lawfully used 

immediately before the coming into operation of the instrument 

therein mentioned, or 

(c)   without affecting paragraph (a) or (b), any enlargement or 

expansion or intensification of the use therein mentioned, or 

(d)   the continuance of the use therein mentioned in breach of any 

consent in force under this Act in relation to that use or any 

condition imposed or applicable to that consent or in breach of any 

condition referred to in section 80A (1) (b), or 
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(e)   the continuance of the use therein mentioned where that use is 

abandoned. 

(3)   Without limiting the generality of subsection (2) (e), a use is presumed, 

unless the contrary is established, to be abandoned if it ceases to be 

actually so used for a continuous period of 12 months. 

(4)   The regulations may make provision for or with respect to the conditions on 

which the use of a building for the purpose of a place of public 

entertainment may be continued pursuant to this section. 

34 In conclusion, therefore, and based on the assumptions and my instructions, it seems 

most likely that s109(2) of the EPA Act had the effect from 23 August 1991 of 

requiring consent for any intensification of the use of the Site for the purposes of a 

quarry beyond its ‘existing useage’ (sic) as referred to in the Consent. 

35 I have no evidence or any instructions concerning the ‘existing useage’ as referred to 

in the Consent. Nevertheless, I understand that you agree that it was clearly much 

less than the 50,000 cubic metre per year extraction rate now proposed. 

36 If the use preserved by s109B(1) was, at any time, abandoned within the meaning of 

s109(2)(e), my conclusion that consent is required for the intensification still follows 

but it would have the additional implication that the current use of the site for the 

purposes of a quarry is unlawful. 

37 Even if I were wrong and the Consent did remain in force up until the coming into 

force of the EPA Act (for example because Wollondilly PSO continued to apply to the 

site between 6 August 1971 and 23 August 1991), and was conditionally preserved in 

accordance with s109B(1) of the EPA Act after that, my conclusion would still 

relevantly be the same. That is, the use of the Site would be constrained by its 

‘existing useage’ as at 25 August 1970 as referred to and in accordance with the 

terms of the Consent. 

38 To provide conclusive advice on the exact status of the Consent, I would need my 

instructions clarified in relation to the relevant assumptions in this advice as referred 

to. 

Scheduled Activity Licence 

39 In my view, it would be necessary to obtain a licence from the Environment Protection 

Authority  in order to intensify the extraction rate for sandstone from the quarry as 

proposed.  

40 A license pursuant to s48 of the Protection of the Environment Operations Act 1997 

(POEO Act) is required for premises at which a schedule activity is carried on. 
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41 Schedule 1 of the POEO Act identifies the following as a schedule activity for the 

purposes of s48: 

Extractive industries: 

(1)   that obtain extractive materials by methods including excavating, dredging, 

blasting, tunnelling or quarrying …, and 

(2)   that obtain, process or store for sale or re-use an intended quantity of more 

than 30,000 cubic metres per year of extractive material. 

42 A scheduled activity licence under the POEO Act is an integrated approval within the 

meaning of the EPA Act. 

Part 3A Permit 

43 Subject to what I say below, a permit also appears to be required under Part 3A of the 

Rivers and Foreshores Improvement Act 1948 (RFI Act). 

44 Section 22B of the RFI Act provides that:  

(1)   A person must not: 

(a)   make an excavation on, in or under protected land, or 

(b)   remove material from protected land, or 

(c)   do anything which obstructs, or detrimentally affects, the flow of 

protected waters, or which is likely to do so, 

       unless the person is either authorised to do so by a permit under this Part 

and does so in accordance with any conditions to which the permit is 

subject, or is authorised to do so by the regulations. 

45 ‘Protected Land’ is defined in s22A of the RFI Act: 

‘protected land means: 

(a)   land that is the bank, shore or bed of protected waters, or 

(b)   land that is not more than 40 metres from the top of the bank or 

shore of protected waters (measured horizontally from the top of the 

bank or shore), or 

(c)   material at any time deposited, naturally or otherwise and whether 

or not in layers, on or under land referred to in paragraph (a) or (b). 

46 It is apparent from drawing 75216.01D01 that ‘Work Area 2’ is located within 40 

metres of Clements Creek. Assuming that it is intended to continue extraction from 

this work area, the activity would involve activity referred to in s22B of the RFI Act. 
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47 I note that Part IIIA of the RFI Act does not apply to any part of the State to which Part 

3 of Chapter 3 of the Water Management Act 2000 applies in relation to controlled 

activity approvals within the meaning of that Act: see s22M. A ‘controlled activity’ is 

defined in the Dictionary of the Water Management Act 2000 to mean: 

(a)   the erection of a building or the carrying out of a work (within the meaning of 

the Environmental Planning and Assessment Act 1979), or 

(b)   the removal of material (whether or not extractive material) or vegetation from 

land, whether by way of excavation or otherwise, or 

(c)   the deposition of material (whether or not extractive material) on land, 

whether by way of landfill operations or otherwise, or 

(d)   the carrying out of any other activity that affects the quantity or flow of water 

in a water source. 

48 Section 88A in Part 3 of Chapter 3 of the Water Management Act 2000 provides as 

follows:  

(1)   This Part applies to: 

(a)   each part of the State or each water source, and 

(b)   each type or kind of approval that relates to that part of the State or 

that water source, 

       that is declared by proclamation to be a part of the State or water source, and 

type or kind of approval, to which this Part applies. 

 (2)   Despite subsection (1), specified provisions of this Part may be declared by 

proclamation to apply to the whole of the State, and apply accordingly. 

49 The declarations that have been proclaimed under s88A(1) are contained in NSW 

Government Gazettes as follows: No 110 of 1.7.2004, p 5004; No 120 of 29.9.2006, p 

8441; No 127 of 27.10.2006, pp 8906, 8907 and No 83 of 29.6.2007, p 3967. If on 

enquiry, there is any doubt about whether Part 3 of Chapter 3 applies, these 

proclamations will need to be checked. If Part 3 of Chapter 3 does apply to the Site, a 

controlled activity approval would be required under the Water Management Act 

2000.  

50 It appears that the relevant approval body is the Water Administration Ministerial 

Corporation or delegate.  

51 A Part 3A Permit or a Water Management Act approval is an integrated approval 

within the meaning of the EPA Act. 
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52 I was also asked whether the existing Part 3A permit issued to Walker Corporation 

(expiring 9 March 2008) has any impact on my advice whether a new development 

consent is required? 

53 In my view it does not. The requirement to obtain a Part 3A (or Water Management 

Act approval) is an additional requirements to the requirements applicable under the 

EPA Act. 

54 The only relevance of the existing Part 3A permit is the existing condition which limits 

excavation to 3000 cubic metres per year. Clearly in any new permit, that condition 

would need to be revised. I would also recommend that you review the draft 

conditions to assessment the reasonableness of conditions in so far as they are 

unfairly related to ‘protected land’ or ‘protected water’ as referred to in s22B.  

Clearing of Native Vegetation 

55 It is unclear whether the intensification will involve the clearing of any native 

vegetation within the meaning of the Native Vegetation Act 2003. However, I note that 

if development consent is obtained for the clearing of vegetation or the clearing is 

carried out in accordance with an approval under the Water Management Act 2000 or 

the RFI Act, an approval would not be required under the Native Vegetation Act 2003: 

see ss12 and 25. 

Threatened species and ecological communities 

56 It is sufficient to say that if the proposed intensification of the quarry is likely to harm 

threatened species, populations or ecological communities, and development consent 

is obtained, and it is done in accordance with the consent as granted, no further 

approval is required under the Threatened Species Conservation Act 1991 or the 

National Parks and Wildlife Act 1974 (NPW Act). 

Archaeology 

57 I am instructed that archaeology will be an issue in relation to the proposed 

intensification of use of the quarry. Nevertheless, I have no instructions in relation to 

what archaeological objects may be found at the quarry or what archaeological value 

the quarry itself may have.  

58 There are two separate regimes for the preservation of archaeological sites and 

objects in New South Wales. Part 6 of the NPW Act applies to sites and objects 

relating to indigenous habitation. The Heritage Act 1977 makes provision in relation o 

non-Aboriginal heritage.  
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59 If the quarry contains or is thought to contain aboriginal objects, a permit may be 

required pursuant to s87 of the NPW Act to authorize something within the meaning 

of s86 as follows: 

A person, other than the Director-General or a person authorised by the 

Director-General in that behalf, who: 

(a)   disturbs or excavates any land, or causes any land to be disturbed 

or excavated, for the purpose of discovering an Aboriginal object, 

(b)   disturbs or moves on any land an Aboriginal object that is the 

property of the Crown, other than an Aboriginal object that is in 

the custody or under the control of the Australian Museum Trust, 

(c)   takes possession of an Aboriginal object that is in a national park, 

historic site, state conservation area, regional park, nature 

reserve, karst conservation reserve or Aboriginal area, 

(d)   removes an Aboriginal object from a national park, historic site, 

state conservation area, regional park, nature reserve, karst 

conservation reserve or Aboriginal area, or 

(e)   erects or maintains, in a national park, historic site, state 

conservation area, regional park, nature reserve, karst 

conservation reserve or Aboriginal area, a building or structure for 

the safe custody, storage or exhibition of any Aboriginal object, 

except in accordance with the terms and conditions of an unrevoked permit 

issued to the person under section 87, being terms and conditions having 

force and effect at the time the act or thing to which the permit relates is 

done, is guilty of an offence against this Act. 

60 If you are not aware of any Aboriginal objects at the Site but become aware of them 

as a result of carrying out of the development, there remains an obligation to notify 

the Director-General of the NPWS pursuant to s91 of the NPW Act unless you believe 

on reasonable grounds that the Director-General is aware of the location of that 

Aboriginal object. 

61 It appears quite unlikely that the Heritage Act 1977 has any relevance to the 

proposed intensification of development. 

Environmental impact statement and species impact statement 

62 The proposed intensification will comprise designated development within the 

meaning of ‘extractive industries’ in Schedule 3 of the Environmental Planning and 

Walker Corp - Wilton Quarry - Letter Re Wilton Quarry 21.12.07.Doc  12 

 



 

  

Assessment Regulation 2000. It may also be likely to significantly affect threatened 

species, populations or ecological communities, or their habitats 

63 Section 78A(8) of the EPA Act provides that a development application  

 (a)   in respect of designated development, must be accompanied by an 

environmental impact statement prepared by or on behalf of the applicant in 

the form prescribed by the regulations, or 

(b)   in respect of development on land that is, or is a part of, critical habitat or is 

likely to significantly affect threatened species, populations or ecological 

communities, or their habitats must be accompanied by a species impact 

statement prepared in accordance with Division 2 of Part 6 of the 

Threatened Species Conservation Act 1995. 

64 You would need to obtain expert advice as to whether the proposal is likely to 

significantly affect threatened species, populations or ecological communities, or their 

habitats. 

EPBC Act 

65 An approval under Part 9 of the Environment Protection and Biodiversity 

Conservation Act 1999 (Cth) (EPBC Act) will be required if the proposed 

intensification of use involves an action that:  

65.1 has or will have, or is likely to have, a significant impact on a listed threatened 

ecological community and it is not exempt under s19 of the EPBC Act; or 

65.2 has or will have, or is likely to have, a significant impact on a listed threatened 

species. 

66 The list of threatened ecological communities on the Commonwealth Department of 

Environment and Water web-site indicates that the quarry site may contain 

Cumberland Plain Woodland or Shale-Sandstone Transition Forest- both have been 

identified as threatened ecological communities pursuant to s18 of the EPBC Act and 

both are listed as endangered. There may also be listed threatened species on the 

Site that could be affected by the proposed intensification. 

67 There are other categories of actions which are controlled by the EPBC Act but these 

do not appear to be applicable to the proposed intensification. 

68 In the absence of more detailed instructions, I can only state that it is possible that an 

approval under Part 9 of the EPBC Act is required. 

69 I can provide more complete advice on the application of the EPBC Act if you 

consider there is any likelihood of it being applicable.   
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70 Under the EPBC Act, there is an obligation to refer the matter to the Commonwealth 

Minister if you think that the proposal may be or is an action requiring approval: see 

68. 

Further Advice 

71 Should you require further advice please do not hesitate to contact Stuart Simington 

on 8235 9711. 

Yours sincerely 

 

 

Dr Lindsay Taylor 
 
Direct: 8235 9701 
Fax: 8235 9799 
Mobile: 0417 997 880 
Email: lindsay.taylor@lindsaytaylorlawyers.com.au
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