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DEED OF PLANNING AGREEMENT 
 

 

THIS DEED OF PLANNING AGREEMENT  made  on                                           2008 

 

BETWEEN  COUNCIL OF GREAT LAKES 

   Breese Parade 

   Forster. 

   (“Council”) of the one part 

 

AND   CRIGHTON PROPERTIES PTY LTD. 
Suite F, Level 1, 2 Reliance Drive 
TUGGERAH NSW 2259 

 

   (“Developer”) of the other part 

 

RECITALS 

 

A. The Developer owns the Land. 

B. The Developer has lodged an application under part 3A of the EP&A Act for Project 

Approval over part of the land and Concept Plan Approval over the remainder of the 

Land for a combination of residential, tourism and commercial purposes. 

C. As part of its proposal for development of the Land, the Developer has offered to 

enter into this agreement. 

 
DEFINITIONS: 

In this agreement the following definitions apply:- 
“Council Lot” is That part of Lot 54 DP 1039382 nominated as Lot 542 on the attached Draft plan 

of subdivision (Annexure 2.) 

 “Council’s solicitors” means Mallik Rees Lawyers, 141 Vincent Street, Cessnock 2325 or 

such other solicitors as nominated in writing by Council to the Developer from time to time. 

“Concept Plan Approval” means a Concept Plan approved under Part 3A of the EP&A 

Act. 
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“Dealing” in relation to the Land, means, without limitation, selling, transferring, assigning, 

mortgaging, charging, encumbering or otherwise dealing with the Land. 

"Developer" means any person who wishes to act upon an approval for the development of 

the land. 
 “Developer’s solicitors” means Conditsis and Henderson Cotter Lawyers, Suite 305, 

Level 3, Kensman Building, 131-133 Donnison Street, Gosford NSW 2250 or such other 

solicitors as nominated in writing by the Developer to Council from time to time. 

"Dwelling -house Lot" is a lot in a plan of subdivision of the Land or part of the Land, upon 

which a dwelling-house or dual Occupancy is capable of being erected..  

“EPAA” means the Environmental Planning & Assessment Act 1979 as amended and any 

Act replacing same. 

 “GST” has the same meaning as in the GST Law. 

“GST Law” has the meaning given to that term in A New Tax System (Goods & Services 

Tax) Act 1999 (Cth) and any other legislation or regulation relating to the imposition or 

administration of the GST. 

“Land” means that part of Lot 40 DP270100, Lot 19 DP 270100, Lot 30 DP 270100, Lot 1 

DP 270100, Lot 40 DP 270100, Lot 5 DP 270561, Lot 1 DP 270561 and Lot 2 DP 270561  

that is the subject of the Riverside Part 3A Concept Plan and Project Application and shown 

outlined in heavy black on the accompanying plan, annexed “1.” hereto. 

“LPI” means the Land and Property Information division of the Department of Lands (NSW). 

“Part 3A Application” means an application for combined Concept Plan Approval and 

Project Approval lodged under Part 3A of the EP&A Act. 

“Part 3A Approval” means the approval issued for the Part 3A application by the Minister. 

“Party” means a party to this agreement, including its successors and assigns. 

“Project Approval” means a Project Approval under Part 3A of the EP&A Act. 

“Proposed Development” means the development proposed within the Part 3A Application. 

“Residential Lot “means a home site proposed upon the plans which make up the part 3A 

application proposed to be used for residential and / or tourist residential purposes. 

 “The Minister” means the NSW State Minister for Planning. 
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INTERPRETATION: 

In the interpretation of this agreement, the following provisions apply unless the context 

otherwise requires:- 

(1) Headings are inserted for convenience only and do not affect the interpretation of this 

agreement. 

(2) A reference in this agreement to a business day means a day other than a Saturday 

or Sunday on which banks are open for business generally in Sydney. 

(3) If the day on which any act, matter or thing is to be done under this agreement is not 

a business day, the act, matter or thing must be done on the next business day. 

(4) A reference in this agreement to dollars or $ means Australian dollars and all 

amounts payable under this agreement are payable in Australian dollars. 

(5) A reference in this agreement to any law, legislation or legislative provision includes 

any statutory modification, amendment or re-enactment, and any subordinate 

legislation or regulations issued under that legislation or legislative provision. 

(6) A reference in this agreement to any agreement, deed or document is to that 

agreement, deed or document as amended, novated, supplemented or replaced. 

(7) A reference to a clause, part, schedule or attachment is a reference to a clause, part, 

schedule or attachment of or to this agreement. 

(8) An expression importing a natural person includes any company, trust, partnership, 

joint venture, association, body corporate or governmental agency. 

(9) Where a word or phrase is given a defined meaning, another part of speech or other 

grammatical form in respect of that word or phrase has a corresponding meaning. 

(10) A word which denotes the singular denotes the plural, a word which denotes the 

plural denotes the singular, and a reference to any gender denotes the other gender. 

(11) References to the word ‘include’ or ‘including’ are to be construed without limitation. 

(12) A reference to this agreement includes the agreement recorded in this agreement. 

(13) A reference to a party to this agreement includes a reference to the servants, agents 

and contractors of the party, and the party’s successors and assigns. 

(14) Any schedules and attachments form part of this agreement. 

(15) A covenant or agreement on the part of 2 or more persons binds them jointly and 

severally. 

 

In the interpretation of this agreement no rule of construction shall apply to disadvantage 

one party on the basis that that party put forward the particular covenant term or provision.
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OPERATIVE PART: 
 
1 Planning agreement under the EPAA 
 

The parties agree that this agreement is a planning agreement governed by 
Subdivision 2 of Division 6 of Part 4 of the EPAA. 
 

2 Application of this agreement 
 
This agreement applies to the Land. 

 
3 Operation of this agreement 
 

3.1 This planning agreement takes effect on the date it is made  
3.2 In the event that the Approval Authority makes amendments to the 

Proposed Development prior to the issuing of the Part 3A approval or any 
subsequent Project Approval , the parties to the agreement, may with each 
others agreement, amend the agreement.  

  
4 DETAILS OF Part 3A Approval   
 

4.1 Part 3A Application 
 

The Proposed Development consists of a;  
• Project Application - which encompasses 381 home sites, in addition 

to 4 super lots within the commercial precinct, as well as a range of 
water management devices and infrastructure provisions including a 
private clubhouse. 

• Concept Plan Application – which consists of a further 599 residential 
home sites, 65 tourist home sites as well as a range of water 
management devices and infrastructure provisions including 3 further 
private clubhouse sites. 

• Part 3A Approval will consist of a Project Approval and a Concept 
Approval for the Proposed Development.  

 
4.2 Nature and Extent of Provision to be made 
 

If Part 3A Approval occurs, the Developer will undertake the works and pay 
the amounts as prescribed in Schedule 1 to this agreement.   
   

4.3 Time for Provision to be made   
 

The time by the provision shall be made is as set out in Schedule 1 to this 
agreement. 

 
4.4 Manner by Which Provision is to be made 
 

The manner by which the provision referred to in clause 4.2 is to be made is 
by the developer completing the works and paying to Council the monies as 
set out in Schedule 1 to the agreement.   
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4.5     Promises by Developer 
 

The Developer promises to perform its obligation in clause 4.2 by 
undertaking the works and the paying monies set out in Schedule 1. 

 
  

5 APPLICATION OF SECTIONS 94 AND 94A OF THE EPAA  
 
5.1 This agreement does not exclude the application of sections 94 or 94A of the EPAA 

to development applications received by the Council after Part 3A Approval, being in 
respect of the Land or part thereof, or any other land owned by the Developer. 
 

 
6 Registration of this agreement s93H of the EPAA 

 
The Parties shall do all things reasonably necessary to enable the Council following 
Part 3A Approval, to obtain registration of this Agreement under section 93H of the 
Act at the LPI, such that on registration of this Agreement, the Registrar General will 
have made an entry in the relevant Folio(s) of the Register kept under the Real 
Property Act 1900 in relation to the Land. To that end the Developer shall deliver to 
the Council on the date this agreement is made all necessary documents in 
registrable form to enable the Council to lodge those documents at LPI and obtain 
immediate registration of this agreement following Gazettal. 

 
7 Review of this agreement 

 
The Parties agree that from time to time it may become necessary to review this 
Agreement, but any amendment to this Agreement shall only be effective if in 
writing and signed by all Parties and registered under Section 93H of the EPAA.  

 
8 Dispute resolution 
 

8.1 If a dispute arises out of or relates to this agreement, including any dispute as to 
breach or termination of this agreement or as to any claim in tort, in equity or under 
any legislation, a party cannot commence any court proceedings relating to the 
dispute unless that party has complied with the following clauses except where 
that party seeks urgent interlocutory relief. 

8.2  A party claiming that a dispute has arisen must serve a notice specifying the 
 nature of the dispute. 

8.3    On receipt of that notice by that other party, the parties must endeavour in good 
 faith to resolve the dispute expeditiously using informal dispute resolution 
 techniques such as mediation, expert evaluation or similar techniques agreed by 
 them. 

8.4     If the parties do not agree within 7 days of service of the notice, or any further 
 period agreed in writing by them, as to:  

8.4.1 the dispute resolution technique and procedures to be adopted;  
8.4.2 the timetable for all steps in those procedures; and 
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8.4.3 the selection and compensation of the independent person required for 
that technique, 

 
the parties must mediate the dispute in accordance with the Mediation Rules 
of the Law Society of New South Wales and must request the President of the 
Law Society of New South Wales or the President’s nominee to select the 
mediator and determine the mediator’s remuneration. 

 
9 ENFORCEMENT and SECURITY: 

 
9.1 On the date this agreement is made, the Developer will deliver to the Council 

 
9.1.1 a plan of subdivision of Lot 54 DP 1039382 showing only two lots, 

namely the Council Lot, and the residue lot, as shown in the plan that 
is annexed ‘C’ hereto), such plan being capable of immediate 
registration as a deposited plan at LPI and being properly executed by 
the Developer, every mortgagee of the Land and every other person 
having an estate or interest in the land whose execution of the plan is 
required to secure its immediate registration at LPI, as well as bearing 
any required executed subdivision certificate, and which plan will, on its 
registration, create the Council Lot. 

  
9.1.2   the documents of title for the Land or, if they are not in the possession 

of the Developer, an irrevocable undertaking in the form of a deed poll 
by the person having possession of the title deeds to the Land, in 
favour of the Council, promising in consideration of the Council’s 
entering into this planning agreement with the Developer; to consent to 
the registration of this agreement on the title to the land under section 
93H of EPAA and the registration of any other documents required to 
vest the Council Lot in the name of the Council; to produce the title 
documents in relation to the Land when required by the Council and/or 
LPI to enable registration of this agreement under section 93H of EPAA 
and also the registration of any other documents required to vest the 
Council Lot in the name of the Council including the documents 
referred to in clauses 9.1.1, 9.1.3 and 9.1.4 below; and, should it 
receive a certificate of title for the Council Lot, whether it be in the 
name of the Council or not, to forward to the Council the certificate of 
title to the Council Lot immediately following its receipt by that person . 

 
9.1.3 a form of transfer under the Real Property Act 1900 for the purpose of 

transfer of the Council Lot when it is created to the Council, with the 
Developer named as transferor and the Council of Great Lakes as 
transferee, properly executed by the Developer but with the description 
of land omitted, which omission the Council is entitled to rectify by 
inserting the proper title reference to the Council Lot that will be 
appropriate at the time of lodgment of the transfer at LPI.  

 
9.1.4  any other document (for example, a discharge of mortgage or 

withdrawal of caveat but not being for a caveat lodged by the Council) 
in registrable form (“the other document”) as is necessary to ensure 
that the Council is able to register this agreement and the plan and 
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transfer referred to above and obtain the title to the Council Lot of the 
nature referred to in clause 9.7.  If the other document is held by the 
person who will provide a deed poll under clause 9.1.2, the other 
document need not be delivered as required by this clause 9.1.4 
provided the person promises in that deed poll to produce the other 
document with the documents of title when required in accordance with 
the terms of clause 9.1.2. 

 
9.2 The documents referred to in clause 9.1 above are to be held by the Council 

as security for the performance by the Developer of the obligations imposed 
on it under this agreement. The Developer must not permit or suffer the 
possession of the title deeds to be changed without the person into whose 
possession the title deed will go executing a similar deed poll to that required 
by clause 9.1.2, and if necessary, under clause 9.1.4, in favour of the Council 
and delivering that deed to the Council beforehand, but this obligation does 
not apply to a  change of possession of the title deeds for the purpose of 
registration of a document under this agreement provided the person who 
produced the deeds is the same to whom the deeds are to be returned. The 
deed poll referred to in clause 9.1.2 may also be used by the Council for the 
purpose of enforcement of clause 7. 

 
9.3 If Part 3A Approval occurs but the transfer of the Council Lot is not effected in 

accordance with this agreement by the time required by clause 4.3, then the 
Council is entitled to lodge for registration at LPI, any or all of the documents 
referred to in clauses 9.1.1, 9.1.3 and 9.1.4 and require compliance with the 
undertaking referred to in clause 9.1.2 and become registered as proprietor of 
the Council Lot.  In such circumstances the Council will make that land 
available for the purpose and within the time described in clause 5. 

 
9.4 Until the Developer has performed its obligations under this agreement, it shall 

not lodge or suffer or cause to be lodged for registration at LPI any document 
(except the plan held by the Council under clause 10) which would, if 
registered  

 
9.4.1 cause any document held by the Council under clause 10 to be 

incapable of being registered at the LPI and/or  
9.4.2 cause the undertaking given under clause 9.1.2, or any document to 

be provided pursuant thereto, to become obsolete. 
 

 
9.5 The Developer will pay all rates, taxes and charges owing in respect of the 

Land within 14 days of receiving each assessment notice for the Land, up to 
and including the date of registration of the transfer of the Council Lot to the 
Council, before that registration occurs. There shall be no apportionment of 
those rates, taxes and charges.  

 
9.6 Should the Council register the transfer referred to in this agreement, the 

Developer promises that the Council will have on its registration, an estate in 
fee simple in possession in the Council Lot, freed and discharged from all 
estates, interests, trusts, restrictions, dedications, reservations, rights, 
charges, rates and contracts, except as may by this agreement be permitted. 
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9.7 The Developer grants to the Council, immediately upon Part 3A Approval, an 

equitable and proprietary interest in the Council Lot sufficient to support a 
caveat that the Council may lodge at the LPI against the registration of 
dealings, to protect its estate or interest in that part of the Land shown on the 
plan that is attached “C” hereto as the intended Council Lot, pending the 
transfer to the Council of the Council Lot.  The Developer also promises that it 
will not take or suffer to be taken any steps to be taken in relation to the 
removal of that caveat.  The Council must withdraw that caveat as soon as 
possible following the vesting in it of the Council Lot. 

 
9.8 If any document provided to and held by the Council under this agreement to 

ensure the performance of the Developer’s obligations, becomes obsolete or 
incapable of registration at the LPI, the Developer, upon being made aware of 
that fact and whether requested by the Council or not, shall immediately take 
all necessary steps to ensure that the Council is returned to a position that will 
allow it to continue to hold adequate and sufficient documentation to secure 
the satisfactory performance of the Developer’s obligations under this 
agreement. 

 
9.9 The Developer will fairly and promptly answer to the best of its ability all 

requisitions raised by LPI in relation to the registration and/or lodgment of 
documents including plans, that are permitted or required to be registered 
under this agreement. 

 
9.10 Notwithstanding anything else in this agreement, should the transfer to the 

Council Lot not be able to be effected for any reason by the process set out in 
this agreement, the Developer shall, when advised by the Council of the 
ineffectual transfer, forthwith do all things necessary to effect the vesting of the 
Council Lot in the Council and not suffer the interest that the Council has in the 
Council Lot to be adversely affected until that vesting occurs. 

 
 
 

 
10 Notices 
 

10.1  Any notice, consent, information, application or request that must or may be 
given or made to a party under this agreement is only given or made if it is 
in writing and sent in one of the following ways: 

 
10.1.1 delivered or posted to that party at its address set out below. 
 
10.1.2 faxed to that party at its fax number set out below. 

 
10.1.3 emailed to that Party at its email address set out below. 

 
 
 
Council 
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Attention: The General Manager 
 
Address: Breese Parade 
 PO Box 450 
 FORSTER  NSW  2528 
 
Fax Number: (02) 6591 7366 
 
Email: council@greatlakes.nsw.gov.au 
 
Developer  
 
Attention: The Managing Director ………………….. 
 

    Address:          PO Box 3369 
        Tuggerah NSW 2259        

 
 
Fax Number: (02) 4352 4343 
 
Email: geoff@crighton.com.au 
 

 
10.2 If a party gives the other party 3 business days notice of change of its 

address or fax number, any notice, consent, information, application or 
request is only given or made by that other party if it is delivered, posted 
or faxed to the latest address or fax number. 

 
10.3  Any notice, consent, information, application or request is to be treated 

as given or made at the following time: 
 

10.3.1  if it is delivered, when it is left at the relevant address. 
 

10.3.2 if it is sent by post, 2 business days after it is posted. 
 

10.3.3 if it is sent by fax, as soon as the sender receives from the  
sender’s fax machine a report of an error free transmission to the 
correct fax number. 

 
10.4 If any notice, consent, information, application or request is delivered,           

or an error free transmission report in relation to it is received, on a day 
that is not a business day, or if on a business day, after 5pm on that day 
in the place of the party to whom it is sent, it is to be treated as having 
been given or made at the beginning of the next business day. 

 
 
 
11 Approvals and consent 
 

Except as otherwise set out in this agreement, and subject to any statutory 
obligations, a party may give or withhold an approval or consent to be given under 
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this agreement in that party’s absolute discretion and subject to any conditions 
determined by the party.  A party is not obliged to give its reasons for giving or 
withholding consent or for giving consent subject to conditions. 
 

 
12 Costs 
 

12.1 The Developer will pay all stamp duty imposed on this agreement.  
 
12.2  In all other respects, each party must bear its own costs. 

 
13 Entire agreement 
 

This agreement contains everything to which the parties have agreed in relation to 
the matters it deals with.  No party can rely on an earlier document, or anything said 
or done by another party, or by a director, officer, agent or employee of that party, 
before this agreement was executed, as permitted by law. 

 
14 Further acts 
 

Each party must promptly execute all documents and do all things that another 
party from time to time reasonably request to affect, perfect or complete this 
agreement and all transactions incidental to it. 

 
15 Governing law and jurisdiction  
 

This agreement is governed by the law of New South Wales.  The parties submit to 
the non-exclusive jurisdiction of its courts, and courts of appeal from them.  The 
parties will not object to the exercise of jurisdiction by those courts on any basis. 

 
16 No fetter 
 

Nothing in this agreement shall be construed as requiring Council to do anything 
that would cause it to be in breach of any of its obligations at law, and without 
limitation, nothing shall be construed as limiting or fettering in any way the exercise 
of any statutory discretion or duty. 

 
17 Representations and warranties 
 

The parties represent and warrant that they have power to enter into this agreement 
and comply with their obligations under the agreement and that entry into this 
agreement will not result in the breach of any law. 

 
18 Severability 
 

If a clause or part of a clause of this agreement can be read in a way that makes it 
illegal, unenforceable or invalid, but can also be read in a way that makes it legal, 
enforceable and valid, it must be read in the latter way.  If any clause or part of a 
clause is illegal, unenforceable or invalid, that clause or part is to be treated as 
removed from this agreement, but the rest of this agreement is not affected. 
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19 Modification 
 

No modification of this agreement will be of any force or effect unless it is in writing 
and signed by the parties to this agreement. 

 
20 Waiver 
 

The fact that a party fails to do, or delays in doing, something the party is entitled to 
do under this agreement, does not amount to a waiver of any obligation of, or 
breach of obligation by, another party.  A waiver by a party is only effective if it is in 
writing.  A written waiver by a party is only effective in relation to the particular 
obligation or breach in respect of which it is given.  It is not to be taken as an 
implied waiver of any other obligation or breach or as an implied waiver of that 
obligation or breach in relation to any other occasion. 

 
21 GST 
 

If any party reasonably decides that it is liable to pay GST on a supply made to the 
other party under this agreement and the supply was not priced to include GST, 
then the recipient of the supply must pay an additional amount equal to the GST on 
that supply. 
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Schedule 1– Schedule of Contributions and 
Works (clause 4) 

1. Developer's  contributions 
1.1 Monetary Contributions 
(a) Subject to this clause, the monetary contributions to be paid by the developer to the 

Council are outlined set out in the Table below. 

TABLE 1 

Public Purpose Items Contributions Timing for payment 

Open Space – New urban 
areas establishment 

$85,654.00 Before 295 Lots (Stage 7) 
registered 

Arterial Roads $499,907.00 Before 295 Lots (Stage 7) 
registered 

Marine Drive embellishment $391,058.00 Before 295 Lots (Stage 7) 
registered 

Miscellaneous $19,903.00 Before issue of CC for 840 Lots 
(Stage 11) 

  TOTAL:  

$996,522.00 

   

 
 
 
(b) The contribution rates set out above apply to the year 2008-09 only. 

(c) The rates are to be re-calculated on 1 July each year thereafter in accordance wit the 
following formula:  

 

Revised Rate for the particular Rate shown in the above table   x    CPI 2 

Item in the above table                =                        CPI 1 

 

where 

CPI 1 is the All Groups Consumer Price Index, weighted average of 8 capital 
cities for December quarter 2008 being ……….  

CPI 2 is the All Groups Consumer Price Index, weighted average of 8 capital 
cities for the December quarter preceding 1 July in the year in which the rate is 
being re-calculated. 
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The CPI 2 is the All Groups Consumer Price Index, weighted average of 8 
capital cities for the quarter immediately preceding 1 July in the year in which 
the rate is being re-calculated.  

(d) The 'Estimated Contributions' shown for item 1 in the table is for indicative purposes 
only and is to be adjusted according to the actual number of Dwelling-house Lots and 
and Dual Occupancies to be developed on the land.  

(e) Monetary contributions are payable for a Dwelling-house Lot and a Dual Occupancy 
proposed to be erected on that Dwelling–house Lot.   

However, the amount payable for each Dual Occupancy shall be reduced by the 
amount paid by the Developer prior to the issue of the subdivision certificate for the 
Dwelling-house Lot upon which the Dual Occupancy is proposed to be erected 

 
1.2 Material public benefit 

(a) The developer  will provide the following material public benefits: 

 

TABLE 2  

Public purpose Works Value of works Timing for 
completion of works  

Open Space, New 
urban areas 
acquisition 

Land Dedication as per the 
attached draft plan 
(Annexure 2.) 

$1,250,000.00 Before 295 Lots 
(Stage 7) registered 

Arterial Roads Upgrading of Myall Road in 
accordance with the 
attached road works 
concept plan (Annexure 3.) 

$2,200,000.00 Before issue of CC for 
547 Lots (Stage 10) 

Other Entry Statement to be built 
at highway intersection. 

$50,000.00 Before issue of CC for 
840 Lots (Stage 11) 

Other Entry Statement to be built 
at Myall Street / Toonang 
Drive intersection 

$50,000.00 Before issue of CC for 
840 Lots (Stage 11) 

 
(b) Detailed engineering plans and specifications for the above works are to be approved 

by Council prior to the commencement of any of the works. 
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EXECUTED AS A DEED 
 
Signed sealed and delivered by the Parties as follows 
 
 
THE COMMON SEAL OF COUNCIL 
OF GREAT LAKES is hereunto affixed 
pursuant to resolution made on 
 
 
 
 

) 
) 
 
 

 

General Manager  Mayor 
   
 
Executed by Crighton Properties Pty 
Limited.  CAn 000 830 875 
Under Section 127(1) of the 
Corporations Act 2001 by being signed 
by: 
 
…………………………………………… 
Director 
 
…………………………………………… 
Name 
 

) 
) 
) 
 
 

 
 
 
 
 
 
…………………………………………………. 
Secretary 
 
…………………………………………………..
Name 
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DEED OF PLANNING AGREEMENT 
 

BETWEEN 
 

COUNCIL OF GREAT LAKES 
(“Council”) 

 
AND 

 
CRIGHTON PROPERTIES PTY LTD 

(“Developer”) 
 

 
 
 

DATED     ………. 
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Annexure 1. 
“Land” – Extent of Part 3A application to which this agreement relates. 
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Annexure 2. 
“Council Lot” – Draft Plan of subdivision. 

Fina
l D

raf
t



Fina
l D

raf
t



Fina
l D

raf
t



 

Draft Voluntary Planning Agreement ………….. and Great Lakes Council 

- 18 -

Annexure 3. 
“Upgrading of Myall Road” – Extent of works proposed. 
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Attachment B 

Environmental Planning and Assessment Regulation 2000 

(Clause 25E) 

Explanatory Note 

 
Introduction 
The purpose of this explanatory note is to provide a plain English summary to support 
the notification of a proposed planning agreement prepared under Section 93F of the 
Environmental Planning and Assessment Act 1979 (EP&A Act). 
 
Clause 25E of the Environmental Planning and Assessment Regulation 2000 requires that 
an explanatory note be prepared jointly between the parties to the agreement and that it 
be available for public inspection at the same time as the proposed planning agreement. 
 
The planning authority for the agreement will be Great Lakes Council.  Explanatory 
details of the agreement are as set out below: 
 

Planning Agreement under s93F of the Environmental Planning and Assessment Act 
1979 

1. Parties 

Great Lakes Council Planning Authority 

Crighton Properties Pty Ltd Developer 

2. Description of Subject Land: 
 
Lots 1, 10, 19, 30 & 40 DP 270100 and Pt Lot 1, Pt Lot 2 & Lot 5 DP 270561 Myall 
Road Tea Gardens 

 

3. Description of project 
 

Crighton Properties (the ‘Developer’) have lodged an Environmental Assessment 
with the Department of Planning (Major Project 06-0010) for a mixed-use, 
residential, commercial and tourist subdivision at the Riverside site in Tea Gardens.  
The proposal is a project to which Part 3A of the Environmental Planning and 
Assessment Act 1979 applies.  In connection with the proposal, the Developer has 
agreed to enter into a Voluntary Planning Agreement with Great Lakes Council that 
offers to make contributions (both monetary and in-kind) towards a range of 
community infrastructure and facilities in the Tea Gardens locality.  The 
contributions proposed are in addition to those levied under Section 94 of the EP&A 
Act. 

4. Summary of Objectives, Nature and Effect of the Proposed Planning 
Agreement: 

The objectives of the Planning Agreement are to: 
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• ensure that the development of the land results in the provision of physical 
infrastructure to adequately service the development and the wider Tea 
Gardens locality; 

• ensure that the development of the land results in the payment of 
contributions towards the provision of community services and facilities that 
will be required as a consequence of the increased population from the 
development of the land. 

• give effect to the developer's recognition that there is a social obligation 
incumbent on them to contribute to services and facilities that are provided by 
Council, over and beyond those identified in s94 Contributions Plans, and which 
enhance the attractiveness of the area for investment and which add to the 
wellbeing of the community.  

 
The nature of the Planning Agreement is such that if Part 3A Approval occurs, the 
Developer will be obliged to undertake certain works and make certain 
contributions (both monetary and in-kind) towards the provision of a range of 
community infrastructure and facilities as prescribed in Schedule 1 to the 
agreement. 

The effect of the Planning Agreement will be that the works undertaken and 
contributions made by the Developer to the Council will have a financial value of 
$4,546,522 (calculated at current s94 rates), which is in addition to any 
contributions levied under Section 94 of the EP&A Act.  

The contributions (both monetary and in-kind) will be applied toward the following 
community infrastructure and facilities: 

1. Arterial Roads  

2. Open Space – Acquisition and Embellishment 

3. Marine Drive Embellishment 

4. Other specific (entry statements at Pacific Highway intersection and at 
Myall Street/ Toonang Drive intersection) 

Note: The contributions payable under the Planning Agreement are subject to 
adjustment calculated using Council's method of indexation in its current s94 
Contributions Plans. 

5. Assessment of the Merits of the Proposed Planning Agreement: 

The Planning Purposes Served by the Proposed Planning Agreement  

The provision of basic services and infrastructure to meet the needs of the growing 
population is an issue that constantly confronts Council when it prepares its 
budget. Sources, such as s94 contributions go a long way towards providing funds 
for this infrastructure but there are limitations on the use of s94. There are always 
services and facilities, other than the basic ones for which s94 contributions are 
levied, that enhance the well being of the community and which will make Tea 
Gardens a better place to live. 

In recognition of this Crighton Properties has offered to enter into a Planning 
Agreement with Council to provide contributions with a financial value of 
$4,546,522 (calculated at current s94 rates) for community infrastructure and 
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facilities to benefit the wider community. These funds will be in addition to the 
standard s94 contributions that will be payable to Council as development of the 
land proceeds. The funds will be expended so as to give better planning outcomes 
for the residents of, and visitors to, Tea Gardens. 
 
How the Proposed Planning Agreement Promotes the Objects of the 
Environmental Planning and Assessment Act 1979 

The Planning Agreement promotes Clause 5(a)(i), (ii), (iv) and (v) of the 
Environmental Planning and Assessment Act 1979 which aim to encourage: 

 
(i)  the proper management, development and conservation of natural and artificial 

resources, including agricultural land, natural areas, forests, minerals, water, 
cities, towns and villages for the purpose of promoting the social and economic 
welfare of the community and a better environment, 

(ii)  the promotion and co-ordination of the orderly and economic use and 
development of land,  

(iv)  the provision of land for public purposes, and 

(v)  the provision and co-ordination of community services and facilities. 

 
How the Proposed Planning Agreement Promotes the Public Interest 

The proposed contributions will be expended on essential infrastructure as well as 
other improvements that will enhance the social and cultural welfare of the Tea 
Gardens community.   

The planning purpose served by this agreement is the provision by the Developer 
of part of the anticipated cost of providing the public amenities, public services and 
infrastructure required partly because of the development on the Land. The 
agreement will provide a reasonable means of achieving this purpose.   

Contributions will still be required from other developers towards the provision of 
other essential facilities. 

The making of the Agreement is consistent with the principle that it is in the public 
interest for the community to benefit from major developments by the 
redistribution of some of the profits. 
 

How the Planning Agreement promotes Elements of Council's Charter 

The proposed planning agreement, being a mechanism to deliver the provision of 
infrastructure and community facilities, promotes the following points as stated in 
Council’s Charter:  

 
• to provide directly or on behalf of other levels of government, after due 

consultation, adequate, equitable and appropriate services and facilities for 
the community and to ensure that those services and facilities are managed 
efficiently and effectively; 

 
• to exercise its functions with due regard for the cultural and linguistic 

diversity of its community; 
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• to properly manage, develop, protect, restore, enhance and conserve the 

environment of the area for which it is responsible; 
 
• to bear in mind that it is the custodian and trustee of public assets and to 

effectively account for and manage the assets for which it is responsible; 
 
• to raise funds for local purposes by the fair imposition of rates, charges and 

fees, by income earned from investments and, when appropriate, by 
borrowings and grants. 

 
 Whether the proposed Planning Agreement Conforms with the Authority’s 
Capital Works Program 
 
The majority of contributions to be provided by the developer, as set out in Schedule 
1 of the Planning Agreement, are based on a work program for each of the respective 
services and facilities in Council's current s94 Contribution Plans. 
 
In relation to the Material Public Benefits described in the table to Section 1.2 of the 
Agreement these are required as a result of the development of the land.  

 




