
7 September 2010                  Your ref: 06_0085 & 07_0001  
  

 
 
Alan Bright 
A/Director 
Regional Projects 
Department of Planning 
GPO Box 39 
Sydney NSW 2001 
 
Attention: Sebastian Tauni 
 
 
Dear Alan 
 
RE:   Port Macquarie-Hastings Council – Public Submission No.1 

Rainbow Beach Concept Plan (06_0085) and Project Application (07_0001) 
 
Thank you for advising that the above Part 3A Concept and Project Applications will be on 
public exhibition from 02 September to 1 October 2010.  Council has made arrangements for 
the display of the exhibition materials at Council’s offices in the Port Macquarie-Hastings area. 
 
This is the first public submission from Council in response to exhibition of the Part 3A 
applications, concerning the draft Heads of Agreement (HoA) in relation to the proposed 
dedication and management of the environmental and open space corridor. 
 
Council has been in discussion with representatives of St Vincent Foundation Pty Ltd (SVF) 
since the beginning of 2009 with the aim of establishing agreed management arrangements 
for the open space/environmental/drainage corridor that is proposed in the Part 3A 
applications. The applicant has proposed to dedicate the  corridor to Council. 
 
Council has commenced discussions regarding the possible content of a voluntary planning 
agreement between Council and SVF on the assumption that the discussions will not pre-
empt Council’s assessment of the Part 3A proposals.  The terms of any agreement may 
therefore need to be re-negotiated if there is any significant change to the nature of the Part 
3A proposals. 
 
The HoA that have been exhibited with the Part 3A application have been superseded by a 
later set of draft HoA prepared by the applicant, which are currently being considered by 
Council.  These later draft HoA from the applicant, dated 25 August 2010, are attached for 
information. 
 
Council would like to make the following points regarding the draft HoA dated 25 August 2010: 
 
1. Council has not agreed to any HoA in relation to the proposed corridor for the purpose of 

exhibition of the Part 3A applications. 
 

2. Council does not believe that the attached draft HoA are acceptable as the basis for a 
condition of consent arising from the Part 3A applications. 



 

3. Council’s position differs from the attached draft HoA in a number of respects, including: 
 

a. Council’s advice is that the planning agreement should require the provision of the 
proposed $200,000 Significant Event Fund on execution of the agreement.  Any 
planning agreement should contain provisions enabling Council to call up the 
$200,000 to rectify breaches during the construction period, and requiring that the 
developer top up the Fund once construction is complete to ensure that there is 
$200,000 in the Fund when the Management Period (as defined in the HoA) 
commences, to deal with environmental events. 
 

b. ' Significant environmental events' should be defined so as to also cover: 
i. events which occur during the Establishment Period (as defined in the HoA); 
ii. events which are caused or contributed to by St Vincents; and 
iii. events which have a deleterious effect on the central corridor and any areas 
iv. adjoining or downstream from the corridor. 

 
c. Council will only agree to reimburse St Vincents for rectification of significant 

environmental events, if: 
i. SVF notifies Council of the event as soon as it becomes aware of the event; 
ii. SVF provides an estimate of costs for the rectification work; 
iii. Council authorises the carrying out of works; and 
iv. SVF provides evidence satisfactory to Council of the actual costs incurred. 

 
d. The VPA should provide that the agreement, executed by the parties, takes effect 

immediately, but development contributions are not required to be made unless 
approval is granted to the Project Application, subject to a condition requiring entry 
into the planning agreement. If it is envisaged that approval to the Project Application 
may be granted prior to the Council being in a position to execute the VPA, then the 
VPA should provide that once it is executed by St Vincents, it takes effect and 
operates as St Vincents' offer, and then any approval can be granted subject to a 
requirement that the VPA be entered into (in accordance with s93I(3) of the EPA Act). 
Council can then execute the VPA, and it takes full effect. 
 

e. Council does not agree that the value of the land dedicated for District Sporting 
Fields and Community Parks, and the value of works carried out on that land, 
should be offset against all contributions which Council could require under Section 
94 of the Environmental Planning & Assessment Act 1979 (as amended). If the 
offsets were granted against Section 94 contributions that Council could require for 
other purposes (such as roads, parking and community facilities), then this would 
lead to a shortfall in Council's funding for those other purposes. Accordingly 
Council considers that those amounts should only be offset against the Section 94 
contributions, which Council could require for open space. 

 
f. The VPA should therefore provide that the value of offset for district sporting fields and 

community parks is to be agreed between the parties within a specified period, and 
failing agreement, the value will be determined by a valuer.  If there is any dispute in 
that regard, the dispute resolution mechanisms in the VPA are triggered, which 
include expert determination. 
 



 

g. Council is happy for the planning agreement to contemplate the access road being 
located in any of the alternative locations, provided Council has the ultimate discretion 
to determine the location of the access road.  Council proposes that SVF construct the 
intersection associated with the access road and is prepared to provide an offset 
against Section 94 roads contributions if the intersection works are constructed to 
conform to Council’s expected long term road network.  Council will require the access 
road to be upgraded to a full urban standard at a specified future time. 
 

h. The planning agreement should indicate that the Management Period, during which 
the Management Obligation must be carried out, will commence once the 
Establishment Obligation is completed to the satisfaction of Council.  It should also 
specify a time frame for dedication, and Council is advised that that time frame should 
be within 3 months of completion of the Establishment Obligation.  The Establishment 
or Management Obligations will not be able to be varied unless the Council agrees in 
writing to do so. 
 

i. Council requires the Establishment Obligation and Management Obligation to be 
carried out in accordance with: 

i. The planning agreement; 
ii. Any further agreements entered into by the parties; 
iii. Any development consents, and 
iv. Any additional directions notified by Council to St Vincents which are not 

inconsistent with the above. 
 

j. Whilst Council agrees to seek alternative funding for the management of the 
Environmental Management Land, the planning agreement should not provide that 
Council must seek that funding 'as soon as reasonably practical' after entry into the 
agreement. There should be no time frame on this obligation. It should be sufficient 
that Council uses its reasonable endeavours to obtain the funding. 
 

k. The charge is to be created on execution of the agreement, and SVF must, on 
execution of the agreement, give Council an instrument in registrable form to register 
the charge.  If an alternative parcel of land is proposed by SVF as the charge land, the 
alternative will only be acceptable to Council if the alternative parcel is a whole lot or 
lots in a deposited plan, and if SVF agrees to bear the costs associated with the 
discharge of the charge, and the creation of the new charge over the alternative 
parcel. 
 

l. The HoA does not include anything regarding the following matters: 
i. Application of contributions towards a public purpose; 
ii. Procedures for dedication of land; 
iii. Carrying out of work; 
iv. Access to land; 
v. Protection of people and property and damage and repairs to work; 
vi. Procedures relating to variation and completion of works, and rectification; 
vii. Indemnity and insurance; 
viii. Recovery of costs of works and enforcement; 
ix. Dispute resolution; 
x. Restrictions on assignment; or 
xi. Review of the agreement. 



 

 
m. Finally, Council notes that the attached HoA is drafted in a manner which suggests 

that it is an operative agreement, rather than a document which sets out the key 
commercial provisions of the planning agreement.  Council would require more 
consideration to be given to the detailed drafting of any planning agreement, and 
would require many more operative provisions to properly give effect to the key terms 
set out in the HoA.  

 
Council will continue to discuss the above issues with SVF in order to achieve satisfactory 
arrangements for the future management of the corridor land.  Council maintains that a 
condition of consent is required as part of any approval to require that SVF enter into a 
planning agreement to achieve the outcomes listed in this letter unless an agreement has 
been reached with Council, prior to issue of consent for the Part 3A applications.  It is 
requested that the Department consult Council prior to the inclusion of any such condition. 
 
Should Council’s position change in relation to any of the above matters prior to completion of 
the exhibition period, as a result of continued discussion with SVF, Council will provide further 
advice to the Department at that time.  
 
 
Yours sincerely 
 
 
 
Matt Rogers 
Director Development & Environmental Services 




























