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Submission from City of Canada Bay re modilÏcation request from Breakfast
Point Fty Ltd to amend condition 1,1 to allow for the demolition of the Power
House Building @reakfast Point Concept Plan 2005 MOD 2)

Council does not support the proposal to remove/amend condition I 1 of the Breakfast
Point Concept Plan 2005 and to permit the demolition of the Power House building,
the remediation of the land and the subdivision of the land into 6 Torens title lots and

construction of 6 new 2 storey homes without a community benefit provided to
Council.

The intent of contiition 11 was ior ihe applicant (Rose GrouplBreakfasi Point Piy Ltd)
to seek dedication of approx 24Ùnf of the Power House's gross floor area and

curtilage as a community benefit.

Council has entered all discussions in good faith with Breakfast Point Pty Ltd in
relation to this matter since 2006 following the approval of the Concept Plan. The
fact that Breakfast Point Pty Ltd has continued in these discussions during this time
indicates they believed that they were still under obligation to dedicate part of the

Power House and to satisfy Council's requirements in relation to the dedication.
There has been some contention as to the 12 month time frame stated in paragraph2
of conditionl I for the dedication to have occurred. Council was recommended by the

DepaÍment of Planning in October of last year (appendix I ) to seek legal advice as to
whethel'condition I I could still be acted upon by Council. I-egal advice has been

obtained which states that the obligation to dedicate continues despite the expiration
ofthe 12 monthperiod (appendix 2).

Initially, Breakfast Point Pty Ltd sought to dedicate part of the building and curtilage
as per condition 11. Following further building assessment the Power House building
was found to have fallen into significant disrepair with the developer determining that
the cost to restore was prohibitive. Additionally, Council estimated that the cost to
maintain the area of building dedicated would be in the order of $80,000 per annum.
In light of this, Council was willing to discuss the alternative proposal which involved
demolishing the Powe¡ House and constructing residential dwellings. In support of
this proposal the developer offered a monetary contribution to Council of one half of
the residual land value based on figures provided by Breakfast Point Pty Ltd.

Council sought its own advice in September 2009 on the valuation offer of
$1,093,085.00 by Breakfast Point Pty Ltd. In November 2009 Council wrote to the
developer stating that the monetary contribution offered did not provide a true value
of the loss of community amenity. Indeed, Council viewed the cost savings to
Breakfast Point Pty Ltd in relation to the works required under the existing consent,
when compared with the proposal to construct residential dwellings on the site and the

associated revenue, to be fa¡ in excess of the offer made. Council presented the
developer with a counter offer. Negotiations continued in early 2010 with Council
ultimately pursuing the developer in September 2010 to finalise the rnatter'. On 14

December 2010, Council resolved:

1. THAT Council advise Rose that the offer nade in lieu of implemenling
condition I I of the Minister's Consent associated with the Brealcfast Point



Concept Plan dated 7 April 2006, and proposing the demolition of the
Powerhouse buílding, the rezoning of the land for residential use and
construction of 6 free standing homes on the waterfront at Breakfast Point is
not acceptable due to the offer being well below cument market value.

2. THAT further, if a Part 3A application is lodged by Rose that Council makes a
submission to the Ministerfor a comrnuníty benefit that is greater than the

$l.2mfrom Rose, based on the professional advice of Council's valuers and
I e I aI re p r e s entativ e s.

It is unfo¡tunate that at this point no agreemeût has been reached between Council and
Bre¿kfasi Point Pty Ltd, however Council does not accept that it has declined the
dedication ofthe said land (refer to legal advice appendix 1) or an appropriate
monetary contribution, The proposed monetary benefit that has been offered in lieu
of the public beneht if the Power House building is demolished is not considered fair
and reasonable by Council and would not outweigh the community benefit that would
be gained by the restoration and adaptive reuse of the building for community
purposes as was origìnally intended by condition 1 l.

ff the condition I I of the Concept Plan is amended as proposed then no community
benefit will be received by Council monetary or otherwise and the developer will have
the opportunity to apply for the demolition of the Power House and potentially make a

substantial profit from the 6 additional residential dwellings on the foresho¡e.

It should also be noted that the application for the demolition of the Power House and
the construction of 6 x 2 storey houses which had been lodged with the Department of
Planning as a Part 3A application has been revoked and the City of Canada Bay will
become the consent authority. Council considers it unreasonable that there is an
application to amend the Concept Plan which clearly disadvantages Council (and the
wider community) prior to Council resuming consent powers.
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Planning
Mr Gary Sawyer
General Manager
City of Canada Bay Council
Locked Bag 1470
DRUMMOYNE NSW I47O
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DOC NO:

Dear Mr Sawyer,

BreaKast Polnt Concept Plan - Power House Precinct

Thank you for your letter concerning the BreaKast Point Concept Plan and a number of conditions
of approval- I apologise for the delay in responcling to you. I have addressed each of your queries
below.

Gondltlons 7 & 9: Additional GFA and Monetary Gontributlone
The Director General approved the additional 200 dwellings permitted pursuant to Condition 7 of
the Concept Plan approval on 4 August 2006. Thât approval increased the number of dwellings
permitted to be constructed at Breakfast Point from 1865 lo a total of 2065. The provisions
requiring payment of additional monelery contributions pursuant to Condition g ere not triggered
until the Proponent procêeds with the additfonal 200 dwell¡ngs.

At th¡s lime, the total numb€r of dwellings approved for construction at Breakfast Point is 1734,
and the requirements of Condition I have not therefore been triggered,

Condition ll: Dedicatlon of Power House GFA and Curtilaqe
I note that pursuant to the terms of Condition I 1, the Council now seeks to activate the provisions
of lhe condition by accepting the dedicetion of the nominated area of 240sqm of the Power House
building. I understand that Council wishes to pursue lhis course as the separate negotiations
between Rosecorp and the Council for an alternative outcome have not been successful.

The first issue to resolve is whether the time period within which Council can accepl the
dedication has now expired. I note that Condition 11 requires that within 12 months of the
determination date of the Concept Plan, the Applicant is to use its best endeavours to dedicate
the 240sqm of the Power House building to Council. The 12 month period fell due on 7 April 2007
and obviously has not been met. Accordingly, pursuant to the terms of the conditíon, the Power
House bullding and its curtilage remains in the care, control and malntenance of the owner at the
time, which I understand is Breakfast Point Pty Ltd.

It is recommended lhat you should seek you own legal advices as to whether Condilion l1 is a
metter that can be acted upon by the Council.

The Department is happy to meet with Council to further discuss the above issues if required.
Should any
me

zoþfo
Richard Pearson
Deputy Dlrector General
Development Assessment and Sysúems Performance

NSW Department of Plenning - Development Assessment E Systems Performance
23-33 Bddge Sheet, Sydnêy NSW 2000 - cPO Box 39, Sydney NSW 2q01
Telephone: (02) 5228 61't'l Fax: (O2l 9228 84,55 www.olannino.nsw.oov.au
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DOG NO:The Generol Monoger
Conodo Boy City Council
DX 2102ì
DRUMMOYNE, NSW EMAIL kenl.wolton@conodoboy'nsw' gov'ctu

Deor Sir

AOVICE RE POWERHOUSE BUITDING - BNEAKFASI POINT

Ourref DB:LS:CBoIl4/904ó3
Your ref Kenl Wolton

We refer to Council's instructions of l1 November 2010'

we qre of the opinion thol for lhe purposes of section l0B of the Locol Government

Acf 1993 the odvice in this letter concerns legol molters thot:

o ore subslonliol issues reloting 1o the subject motler of lhis qdvice in which lhe

Council, or ony relevont committee, is involved;

b qre cleorly identified in this odvice; ond

c ore fully discussed in this odvice'

INSTRUCTION

Council seeks odvice in relqlion lo the inlerpretqlion of condition I I of the opprovol

lo the Breokfqsl poinl Concepl Plqn issued by the Minister for Plonning on 7 April 2006'

we hove been provided with o copy of Council's leller lo the Deportment of

Rlãnning ond o topy of The Deporiment's reply doled 30 September 2010'

IHE CONDITIONS

Condition I I of the opprovol of 7 April 200ó provides:

"Dedicofion of Power House qnd Curtiloge

within lwelve monfhs of the delerminotion dole in Port A of schedule I

of the Breoktosf Poinf Concepl PIøn, the Applicont sholl use lheft besl

endeovours lo seek fhe dedicotio n of opproxÌmolely 240m2 of the

ü¿blillf ú Xmn.d h lh! totrlloll tch¿m!, ¡tloved ùnd.r lh. ptol.r¡on¡l ir.nd.rd¡ 
^il 

le9. ({9w)
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I ó November 2010
Conoda Boy Council
Poge 2

td

er
House ond the curtiloge shol/ rernoin in the core, control ond
moinfenonce of the owner ot thol lime.

The Applicont enfoge Office
regording lhe thot the Power

House ond cu cil in lhe f ufure' if
lhe Council chooses to occept the dedicolion' The finol design defoil
of the Power House ond curliloge is io be approved Þy the Deportmenl
prior to lhe issue of fhe conslruction ceñificofe for lhese works.

ln the evenl thot Councitoccepfs the dedicotion, o public posilive

covenonl ond right of coniogewoy is lo be creoted over lhe

fhe releose of the relevønf suþdivision certificote or lhe strolo

subdivision cerlificole. "

ln his letler of 30 September 20l O lhe Deputy Direclor Generol of the Deporlment of

Plonning siotes:

,,The first issue to resolve is whether the fime perìod within which council
con occepf lh I I

requires thot w
concepl plon, fe
thot the 240m2
month period fell dve on l"
Accordingly, Plrsuont to
Bvilding ond its Curfiloge ce
of the owner øt the time,

Ihe Deputy Direcfor Generol recommends lhot Council seek ¡fs own legol odvice os

To ',whether condition I I is o motler lhof con be ocled upon by the council".

Techno¡ogyone EClu Document Number: 6287701 I
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I ó November 20ì0
Conodo Boy Council
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ADVICE

We believe condilion ì I should be interpreted os follows:

Porogroph l

time").

Porogroph 2

curliloge,

Technologyone ECIM Document Numbet: 62877 01 a
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this yeor.

SUMMARY

Porogroph 3

The conlents of the third porogroph ore nol relevonl to the queslion of whelher the

obligotion lo dedicole imposeid on lhe App¡conf is limifed to the period of lwelve

months from the determinotion dqte.

we believe .thoi Porogroph 2 of condition 1 I of lhe opprovol of 7 April 200ó operoles

lo ensure thqt the obþotion to dedicote port of The Powerhouse ond its curiiloge

impàsed on the Appliðonl conÌinue despite lhe expirotion of the lwelve month

period referred to in the flnl porogroph.

Technologyone ECM Document Numberi 628770




